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A, ISSUES PERTAINING TO APPELLANT'S ASSIGNMENTS OF
ERROR.

1. Did the trial court properly find, under this Court’s decision
in State v. Cooper, that the state had criminal jurisdiction over
Indian trust lands that were outside the boundary of any Indian
reservation?

2. Did the trial court properly find that a prosecution for acts
that did not comply with any applicable Indian cigarette tax
contract and which also violated state laws regarding cigarette
excise taxes could be pursued in state court?

3. Did the trial court properly deny the defendants’ motion to
dismiss when they failed to show any legal impediment to
prosecution in state court?

B. STATEMENT OF THE CASE.

On October 7, 2008, the Pierce County Prosecutor’s Office
charged Robert Reginald Comenout, Sr with: 1) engaging in business of
cigarette purchase, sale, consignment or distribution without a license; 2)
unlawful possession or transportation of unstamped cigarettes; and, 3)
theft in the first degree in Pierce County Cause No. 08-1-04682-8, SCP'
473-475, 476-477. That same day these charges were filed against Robert
Reginald Comenout, Jr. in Pierce County Cause No. 08-1-04680-1. JCP
1-3, 4-5. Charges were also brought against Edward Comenout, brother

and uncle to the other defendants, but these were dismissed when Edward

! Although the clerk’s papers are largely duplicative, each defendant has designated his own clerk’s
papers. The clerk’s papers pertaining to Robert Comenout Sr, will be referred to as “SCP”, The
clerk’s papers pertaining to Robert Comenout Jr, will be referred to as “JCP.”
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Comenout died* while this appeal was pending.

The attorney for Edward Comenout filed motions to dismiss
alleging that the state lacked jurisdiction over his client and the land where
the offenses were alleged to have occurred. ECP® 15 8, 159-160,161-253,
254-268, 269-310, 311-347. The pleadings for Edward Comenout
asserted that he was an enrolled member in the Quinault Indian Nation.
ECP 311. This is not in dispute. See JCP 4-5; SCP 476-477. The
pleadings filed on behalf of Robert Comenout Sr. assert that he is an
enrolled member of the Tulalip tribe. SCP 559. Some pleadings filed on
behalf of Robert Comenout, Jr. assert that his father and his uncle,
Edward, were enrolled members of the Quinault tribe, but offer no
averment as to his own status as an enrolled member of any tribe, JCP 78-
80. A later pleading filed by Robert Comenout Jr asserts that his father is
an enrolled member of the Tulalip Tribe, his uncle an enrolled member of
the Quinaults, and that he is an enrolled member of the Yakima Indian
Tribe. JCP 110-112, 113-115. There are no affidavits or declarations
from any of the Comenouts attached to the motions to dismiss setting forth
the factual support for their claim of enrolled Indian status.

On June 9, 2009, the court heard argument on the defendants’

motions to dismiss for: 1) lack of jurisdiction over Indian trust land; and,

2 Edward Amos Comenout, Jr. passed away on Junc 3, 2010.
* This refers to clerk’s papers certified from Edward Comenout’s court file; other defendant’s
adopted the contents of these motions by reference, See JCP 158, 139-160; SCP 53-54, 55-56.
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2) the existence of a tax compact which prevents the state from enforcing
its tax laws against a “tribal retailer,” The court denied the motions to
dismiss and entered findings of fact and conclusions of law. JCP 81-84;
SCP 411-414,

Defendants successfully sought discretionary review in the Court
of Appeals, Division II. ECP 457-467. The Court of Appeals then
certified the case to this Court.

Because this case is before the Court on interlocutory review, the
facts underlying the charges have not been litigated or developed in the
record. Some information regarding the prosecution’s anticipated case can
be gleaned for the declaration of probable cause and its memorandum
opposing the motion to dismiss. JCP 4-5, SCP 476-477. The declaration
of probable cause asserts the following:

Agents of WSL.CB made numerous purchases, between April of
2007 and July 25™ 2008, of cigarettes that did not have tax stamps
attached. On July 25th, 2008, agents from the Washington State Liquor
Control Board (“WSLCB”) served a search warrant on the Indian Country
Store located at 908/920 River Road, Puyallup, Washington. The WSLCB
agents seized 37,000 cartons of cigarettes (approximately 7.4 million
cigarettes) that did not have Washington State authorized tax stamps
attached, Generally, there were no stamps attached, although, a few
packages did have Couer d’ Alene tribal stamps attached, The Washington

State cigarette excise tax is $20.25 per carton, These are taxes that must be
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paid at the time the cigarettes are purchased by a retail or a wholesale
business. The loss of revenue to the State of Washington on 37,000
cartons is $750,000,

The Indian Country Store is on land held in trust by the United
States for several Indian individuals, Edward Amos Comenout, Jr., an
enrolled Quinault Tribal member, [was] the majority owner, The daily
activities of the business are the responsibility of Robert Comenout, Sr.;
Robert Comenout, Jr. is an employee of the business. The Indian Country

Store is not within the boundaries of any recognized Indian Reservation.
C ARGUMENT.

1, UNDER THIS COURT’S DECISION IN STATE V.
COOPER, THE TRIAL COURT PROPERLY FOUND
THAT IT HAD CRIMINAL JURISDICTION OVER
CRIMES ALLEGED TO HAVE OCCURRED AT THE
COMENOUTS’ INDIAN COUNTRY STORE WHICH IS
OUTSIDE THE BOUNDARY OF ANY RESERVATION.

A determination of whether the state has criminal jurisdiction
under RCW 37.12.010* over particular Indian lands presents a question of
state law. State v. Cooper, 130 Wn.2d 770, 774, 779, 928 P.2d 406,
(1996). In Cooper, this Court set forth the history of Washington’s

assumption of jurisdiction over Indian lands and specifically addressed

4 See Appendix A for text of statute. The United States Supreme Court held that RCW 37.12.010
is constitutional and complies with federal legislation authorizing states to impose concurrent state
Jurisdiction in Indian country with or without tribal consent (“Public Law 280™), Washington v,
Confederated Bands & Tribes of Yakima Indian Nation, 439 U.S. 463, 473-74, 99 S, Ct. 740, 58
L.Ed.2d 740 (1979).
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whether the state had criminal jurisdiction over crimes committed on
Indian lands that were held in trust but which were outside the formal
boundaries of a reservation. The court concluded that “Washington
assumed full nonconsensual civil and criminal jurisdiction over all Indian
country outside established Indian reservations.” Cooper, 130 Wn.2d at
775-76. The court specifically rejected an argument that the definition of
“reservation” should be broadly construed to include trust lands outside of
areservation, 130 Wn.2d at 778-79.

In the trial court below it was uncontested that the “Indian Country
Store” at 908/920 River Road, Puyallup, Washington, from which 37,000
cartons of unstamped cigarettes were seized, is on Indian trust land but not
within the borders of any established Indian reservation, See JCP81-84,
SCP 562-565, Uncontested Findings of Fact Nos. 1 and 5.° As such, the
state assumed criminal jurisdiction over any crime alleged to have
occurred on that property pursuant to RCW 37.12.010. This case is
controlled by this Court’s decision in Cooper. The trial court correctly
determined that the state had criminal jurisdiction to prosecute for crimes
allegedly committed at the Indian Country Store. Its decision should be
upheld.

There is a long history of the Comenouts contesting the state’s

jurisdiction to enforce its laws on the Indian Country Store property on

5 These findings are unchallenged on appeal and therefore, verities. State v. Gaines, 154 Wn.2d
711, 716, 116 P.3d 993 (2005).
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River Road. In the 1970s, Edward Comenout unsuccessfully tried to
enjoin the Washington Department of Revenue from searching this
propetty and seizing unstamped cigarettes from it on the grounds that his
propetty was exempt from a state excise tax on cigarettes under federal
law. See Matheson v. Kinnear, 393 F.Supp. 1025 (W.D.Wash, 1975).
Edward and Robert Comenout, Sr. filed a civil rights action against the
State of Washington, the Department of Revenue, and the Liquor Control
Board alleging that enforcement of the Washington liquor and cigarette
tax laws on Indian trust land was illegal. Comenout v. Washington, 722
F.2d 574 (9™ Cir. 1983) (affirming the District Court dismissal of the case
as being barred by the Tax Injunction Act, 28 U.S.C. §1341). The opinion
delineates that in 1977, the Department of Revenue filed an action in state
court to enjoin Edward Comenout from selling unstamped cigarettes from
his off-reservation store; the department won summary judgment and
obtained a permanent injunction; the Court of Appeals dismissed
Comenout’s appeal as frivolous. Id. Edward Comenout has also tried to
prevent enforcement of state laws regarding the unlicensed sale of
fireworks on this property by asserting a lack of state jurisdiction. See,
State v. Comenout, 85 Wn. App. 1099 (1997) (1997 WL 235496),_ pet
review denied, 133 Wn.2d 1012, 946 P.2d 403 (1997) cert. denied sub
nom., Comenout v, Washington Dept. of Community Development, 523
U.S. 1005, 118 S. Ct. 1187, 140 L.Ed.2d 318 (1997). These repeated

attempts to avoid compliance with state tax and regulatory laws on the
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grounds that Washington lacks any jurisdiction over this property -which
is outside the boundaries of any reservation- have been consistently
rejected by both state and federal courts.

The weakness of the Comenouts’ position is also revealed by
examining the decision of the United States Supreme Court in
Washington v. Confederated Tribes of Colville Indian Reservation, 447
U.S. 134, 100 S.Ct. 2069, 65 L.Ed.2d 10 (1980)(“Colville”), which upheld
this state’s cigarette excise tax scheme even as applied to some on-
reservation sales. In Colville, several Indian tribes challenged
Washington's imposition of a cigarette tax sold to non-member Indians
and non-Indians in on-reservation transactions. The Court upheld the tax:
‘Federal statutes, even given the broadest reading to which they are
reasonably susceptible, cannot be said to pre-empt Washington's power to
impose taxes on Indians not members of the Tribe.” Id. at 160-61. The
court found Washington’s cigarette tax to be valid so long as the tax does

‘not fall on the members of the Indian tribe on whose reservation the sale is
taking place. /d. at 159. Under Colville, even if the Comenouts’ Indian

County Store were within the boundaries of a reservation, the State would
still have the jurisdiction to enforce its cigarette excise tax on sales to non-

Indians and non-member Indians.’

® The Comenouts suggest Colville was superseded by the 1190 amendments to 25 U.S.C. 1301
(often referred to as the “Duro fix™), This amendment permits a tribe to assert misdemeanor
criminal jurisdiction over all Indians, 25 U.S.C, 1301(2) and 1302(7). By its terms, however, this
amendment “has no bearing on the State’s ability to tax nonmembers,” Bercier v. Kiga, 127 Wn,
App. 809, 820, 103 P.3d 232 (2004). A state may tax Indian cigarette sales to non-members in

-7 - Comenout supct suppbrf.doc



The Comenouts’ reliance on State v Pink, 144 Wn. App. 945, 185
P.3d 634 (2008) is misplaced. In Pink, the Court of Appeals found that
the state lacked jurisdiction to pursue criminal charges against an enrolled
member of the Quinault Tribe for a firearm offense that occurred wholly
within the boundaries of the Quinault Indian Reservation. The
prosecution asserted that it had jurisdiction because the offense occurred
on a state highway that had been built on an easement granted by the
Quinault Tribe to build and maintain SR 109 over a portion of the
Quinault Reservation. The appellate court ruled that the easement for the
roadway did not cede any other authority to the State, so that while there
was jurisdiction to prosecute non-members, there was no jurisdiction to
prosecute an enrolled member of the Quinault Tribe for firearm crimes
occurring on the portion of the highway within the boundaries of the
reservation. Pink, 144 Wn. App. at 955-57. The Comenouts cannot rely
upon Pink, because it is undisputed that the Indian County Store is not
within the boundaries of a reservation. Consequently, Cooper is the

controlling case and the trial court correctly found that it had jurisdiction.

Indian country. Qkalhoma Tax Com’n v, Citizen Band Potawatomi Indian Tribe of Oklahoma,
498 U.S, 505, 512-513, 111 S. Ct. 905, 112 L.Ed2 1112 (1991),
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2. ACTS THAT VIOLATE STATE LAWS REGARDING
CIGARETTE EXCISE TAXES AND WHICH ARE NOT
IN COMPLIANCE WITH ANY APPLICABLE INDIAN
CIGARETTE TAX CONTRACT MAY BE PROSECUTED
IN STATE COURT; THE TRIAL COURT PROPERLY
DENIED THE MOTION TO DISMISS,

a. Qvetview of Washington’s Cigarette excise

tax laws.

The State of Washington imposes a cigarette excise tax on all
cigarettes sold, used, consumed, handled, possessed, or distributed in the
state. RCW 82.24.0207; Matheson v. Washington State Liquor Control
Board, 132 Wn. App. 280, 284, 130 P.3d 897 (2006). The tax is enforced
by requiring cigarette tax stamps to be affixed to packages of cigarettes;
the stamp might reflect that there has been payment of the applicable state
cigarette tax or payment of a tribal tax collected under a cigarette tax
contract (both of these are, effectively, a precollection of the taxes
subsequently obtained from the purchaser), or the stamp might reflect the
tax-exempt status of the cigarettes, RCW 43.06.455(4)%; RCW
82.24.030(1)°, Matheson, 132 Wn. App. at 284, Nevertheless, every
package of cigarettes sold at retail must bear an appropriate stamp, and
retailers and consumers are prohibited from possessing unstamped

cigarettes. RCW 82.24.120'°, Unstamped cigarettes are “contraband”

" This statute has been amended since the offense date charged in the information. See Appendix B
for the version of this statue that was in effect at the time of the alleged offense.

¥ See Appendix C for text of statute,

® See Appendix D for text of statute.

1° See Appendix E for text of statute.
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under Washington law and it is a felony to possess more than 10,000
cigarettes without the proper tax stamps attached. RCW 82.24.110"" and
82.24.120. The only persons authorized to possess state cigarette tax
stamps or unstamped cigarettes are licensed wholesalers as they are
required to affix the stamps prior to sale. RCW 82.24.030(3); RCW
82.24,040'%, Other than a licensed wholesaler using his own vehicle, any
person transporting or causing the transport of unstamped cigarettes into

the state must give advance notice regarding the shipment to the
Washington State Liquor Control Board (WSLCB). RCW 82.24.250';
WAC § 458-20-186", WAC § 458-20-192(9)(a)(iii)."®

As set forth earlier in the brief, the state may not tax cigarettes sold
to an enrolled member of a tribe in a transaction occurring on that tribe’s
reservation, Colville, 447 U.S. at 158-161; see also, RCW 82.24.900
(“The provisions of this chapter shall not apply in any case in which the
state of Washington is prohibited from taxing under the Constitution of
this state or the Constitution or the laws of the United States.”). Packages
of cigarettes sold in this tax exempt manner, however, must bear an
exempt stamp. RCW 82.24.030(2); WAC § 458-20-192(9)(a)(ii).

In contrast, cigarettes sales by an Indian tribal organization to non-

Indians or non-member Indians are subject to the State’s cigarette tax, see

"' See Appendix F for text of statute,
12 See Appendix G for text of statute.
13 See Appendix H for text of statute,
1 See Appendix [ for text of regulation.
1% See Appendix J for text of regulation.
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Former RCW 82.24.020(4) (amended eff. May 1, 2010 and recodified at
RCW 82.24.020(4), and the incidents of the tax falls on the retail
purchaser. See United States v, Baker, 63 F,3d 1478, 1489-90 (9th Cir.
1995). The Indian seller does not pay the tax; rather, the Indian seller
merely precollects the tax on behalf of the retail purchaser, RCW
82.24.080(2), an obligation upheld by the Supreme Court in Colville, 447
U.S. at 158-61.

b. Cigarette Tax Contracts between Washington State and
Indian Tribes, Including the Quinaults

In 2001, the Washington Legislature authorized the governor to
enter into agreements concerning cigarette tax collection (“cigarette tax
contracts”) with a limited list of federally recognized tribes, including the
Quinault Nation, RCW 43,06.455 and 43.06.460 (“The governor is
authorized to enter into cigarette tax contracts with the ... Quinault
Nation”). Under a tax contact, the tribe is permitted to collect and retain
the cigarette taxes for “essential government services,” RCW
43.06.455(8). The legislative goal behind these contracts was to “provide
a means to promote economic development, provide needed revenues for
tribal governments and Indian persons, and enhance enforcement of the
state's cigarette tax law, ultimately saving the state money and reducing
conflict.” RCW 43.06.450,

Cigarette tax contracts pertain to “retail sales in which Indian

retailers make delivery and physical transfer of possession of the cigarettes
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from the seller to the buyer within Indian country.” RCW 43.06.455.
Cigarette tax contracts must meet the requirements of RCW 43,06.455,
and require that all cigarettes sold bear a traceable tribal stamp, affixed by
means which assures precollection of the tax by wholesalers, and must
limit the source of supply to specified wholesalers or manufacturers.
RCW 43.06.455(4) and (5). Contracts must also include provisions for
compliance, such as transport and notice requirements, inspection
procedures, stamping, recordkeeping and audit requirements, and dispute
resolution procedures. RCW 43,06.455(7) and (13). Other than an
exemption for a tribal member, a cigarette tax contract “shall provide for a
tribal cigarette tax in lieu of all state cigarette taxes and state and local
sales and use taxes on sales of cigarettes in Indian country by Indian
retailers.” RCW 43.06.455(3). The purpose of a cigarette tax contract is
to allow the tribe to collect an equivalent tribal cigarette tax and use the
tax proceeds for essential tribal government services as opposed to
allowing Indian retailers to sell tax free cigarettes to non-members. RCW
43.06.455(8). The state excise taxes on cigarettes do not apply to “the
sale, use, consumption, handling, possession, or distribution of cigarettes
by an Indian retailer during the effective period of a cigarette tax
contract.”” RCW 82.,24.,295. This contractual forbearance from imposing
and collecting the state cigarette tax is generally referred to as a
“retrocession,” The statute allows the State to enter into a Tax Contract

addressing cigarette sales by any “Indian retailer.” RCW 43.,06.455(2).
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An “Indian retailer”, is defined as “(i) a retailer wholly owned and
operated by an Indian tribe, (ii) a business wholly owned and operated by
a tribal member and licensed by the tribe, or (iii) a business owned and
operated by the Indian person or persons in whose name the land is held in
trust.”” RCW 43.06.455(14)(b). However, a particular tax contract with a
tribe may be narrower in scope than what is permitted in the enabling
statute, Where the specific terms of an Indian cigarette tax contract is
narrower, it “shall take precedence over any conflicting provisions in this
chapter.”” RCW 82.24,020(7). Thus, although under a Tax Contract, the
State gives up its taxing authority over cigarette sales made in compliance
with the terms of the contract, RCW 82.24.,295(1), for transactions not
covered by the terms of the contract, the state remains responsible “for
enforcement activities that come under the terms of chapter 82.24 RCW.”
RCW 43.06.455(12).

In 2005, the Governor entered into a cigarette tax contract with the
Quinault Nation, JCP 32-50; SCP 529-547; see Appendix K. By its
terms, this contract is limited to the “retail sale of cigarettes by tribal
retailers.” Part II(2). The term “tribal retailer” as defined in the Quinault
contract is narrower than the definition “Indian retailer” found in the
enabling statute. See, RCW 43.06.455. Under the terms of the contract a
“tribal retailer” is “a cigarette retailer wholly owned by the Quinault
Nation and located in Indian country or a member-owned smokeshop

located in Indian country and licensed by the Tribe.” Id. at p. 5 (emphasis
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added). “Tribe” means the Quinault Nation and “member”’ refers to an
enrolled member of the Quinault Nation. /d. Thus, to qualify as a “tribal
retailer” under the Quinault Tax Contract, a retailer must be an enrolled
member'® of the Quinault Nation and be licensed by the tribe. In
particular, the third definition of “Indian retailer” contained in RCW
43.06.455(14)(b), that is “a business owned and operated by the Indian
person or persons in whose name the land is held in trust,” has been
eliminated from the definition of “tribal retailer” contained in the Quinault
Tax Contract. Thus, under RCW 82,24,020(7) the terms of the contract
control the meaning of the term “tribal retailer” and the scope of the
State’s tax retrocession.’” The contract does not require the Quinault
Nation to allow the operation of member-owned smokeshops, but rather
leave it “entirely within the discretion of the Tribe as to whether it allows
retail sales of cigarettes by its members,” Part ITI(1)(c).

The Quinault contract requires the Tribe to impose “taxes on all
sales by tribal retailers of cigarette to purchasers'® within Indian country”,
and requires that “[a]ll cigarettes sold by tribal retailers shall bear either a
Washington State Tribal Compact Stamp or a Quinault Nation Tax
Stamp.” Id. at pp. 6, 8. Wholesalers or the Tribe bear the responsibility

for affixing the tax stamps to the cigarettes that will be sold or distributed

16 Only the late Edward Comenout was an enrolled member of the Quinault Nation.
7 It does not appear that the applicability of RCW 82.24.020(7) was brought to the attention of the
commissioner who granted discretionary review.
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by the tribal retailer, /d. at p. 9. The contract states that “[a]s to all
transactions that conform to the requirements of this Compact, such
transactions do not violate state law, and the State agrees that it will not
assert that any such transaction violates state law for the purpose of [the
federal Contraband Ci garetté Trafficking Act].” Id. atp. 9. The contract
also indicates that the state retained enforcement responsibilities of state
cigarette tax laws. /d. atp. 11. In particular, the contract provides that
“[tIhe Quinault Nation is responsible for enforcement of the terms of this
Compact and administration of the compact,” PART X(1), but for retailers
not covered by the Compact, the state remains “responsible for
enforcement activities that come under the terms of Chapter 82.24 RCW.”
Part VII(1). More importantly, as relevant here, under Quinault law “tribal
retailers are the only retail businesses authorized to sell cigarettes within

Indian country.”'’

Quinault National Code 86.11.010, The only “tribal
retailers” recognized by Quinault law are the three tribally-owned
retailers. Quinault Nation Code 84.04.010(b). The Statutory Scheme and
Quinault Tax Contract do not exempt the Comenouts from State Taxation.

Under the Quinault Tax contract, the state retroceded its taxing

authority only on those cigarette sales that conformed to the terms of the

'* Exempting tribal members over the age of cighteen.
1 “Indian country” is refers to the Quinault reservation, and all Indian trust lands held for the
benefit of the Quinault Nation of a Quinault member. Quinault Nation Code 86,02.010(1).
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tax contract. Thus, the existence of a contract with the Quinaults would
not preclude the state from attempting to enforce state cigarette tax laws
whete there was evidence that a party was acting outside the terms of the
Quinault tax contract - provided that the state had jurisdiction over the
location where the violations occurred.

While the factual issues have yet to be determined at a trial in this
case, there is information in the record to show that the prosecution has
evidence of the following: there were sales of unstamped cigarettes at the
Indian Country Store which demonstrates a lack of compliance with state
law and/or the Quinault tax contract. The 37, 000 cases of cigarettes seized
from the Indian Country store were not stamped (or not stamped with a
valid Washington tax stamp) and, therefore, were not in compliance with
the terms of either the tax contract and or state law, The Indian Country
Store was not a “tribal retailer” under the terms of the Quinault contract
because it was not licensed by the Quinaults. The lack of stamps on the
37, 000 cartons of cigarettes indicates that $750, 000 in tax money owed
to the State has not been collected as required by law. Thus, there is reason
to believe that state laws have been violated and the Comenouts have
failed to show any legal bar to their continued prosecution below

As the Comenouts’ Indian Country Store was not operating in

conformance with the terms of the Quinault contract, they cannot claim
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the exemption in RCW 82.24.295 from the application of state laws. As
their actions were not in compliance with an Indian tax contract, they were
required to conform to state laws imposing an excise tax on cigarettes.
The State is seeking to prove that lack of compliance at a trial on the
merits. The trial court properly dénied the motion to dismiss as there is no
legal bar to proceeding with the prosecution below.,

c. The Quinault Tax Contract Governs the Scope of
the State’s Tax Retrocession.

As set forth above, The Quinault Tax Contract provides that only
those transactions which conform with the Contract’s requirements
conform with State law, whereas the enabling statute simply states that a
contract shall provide for a tribal cigarette tax in lieu of all State cigarette
taxes. Second, the Tax Contract’s definition of tribal retailer is limited to
two of three possible categories of “Indian Retailer” defined in RCW
43.06.455(14)(b), that is, those defined in subsections (i) and (ii). The Tax
Contract explicitly requires that cigarette transactions must conform with
the terms of the Contract to be exempted from enforcement of State law.
Thus, those transactions that do not conform to the Tax Contracts’
requirements must violate State cigarette laws because the State has not
contractually retroceded its taxing authority over non-conforming sales.

To date, this Court has not addressed the Quinault Tax Contract, or
any similar cigarette tax contract. However, three district courts in the

Western District of Washington have addresses the scope of tax
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retrocession by the State of Washington based on a similar contract
entered between the State and the Swinomish tribe. In each case, the court
concluded that transactions that failed to conform with the Swinomish
Tribal Tax Contract violated the Washington State laws and, thus, met the
definition of “contraband cigarettes” under the Contraband Cigarette
Trafficking Act, 18 U.S.C. § 2341 et seq.®® See United States v. Funds
«held in the Name of R K Company, Inc., d/b/a Cigar Cartel Totaling
$201,147.00 (Cigar Cartel), 639 F.Supp.2d 1203, 1206-11 (W.D. WA
2009) (cigarette transactions that failed to conform to the Tax Contract’s
requirements violated state and federal cigarette laws). These courts each
concluded that the language of the Swinomish contract was what
controlled the scope of the State’s tax retrocession. These cases expressly
rejected the claim that the State retroceded its taxing authority for all
cigarette sales on the reservation during the Tax Contract’s “effective
period,” regardless of whether the sales complied with, or flouted, the
requirements of the contract. There is no doubt that the tax contract
enabling statute provides that a cigarette tax contract “shall provide for a
tribal cigarette tax in lieu of all state cigarette taxes and state and local
sales and use taxes on sales of cigarettes in Indian country by Indian

retailers.” RCW § 43.06.455(3). The language of the enabling statute

% This statute, which was enacted to assist the state in enforcing their cigarette laws defines
“contraband cigarettes” as a specified number of cigarettes that “bear no evidence of the payment
of applicable State or Local cigarette taxes in the State or locality where such cigarettes are found,
if the State or local government requires a stamp.” 18 U.S.C, § 2341(2)
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envisions a negotiated agreement with the statute merely defining the
outer parameters of when the State may retrocede its taxing authority.

See, e.g., RCW 43.06.455(10) (“The governor may delegate the power to
negoliate cigarette tax contracts to the department of revenue.”) (emphasis
added). Neither the governor nor the negotiating tribes were obligated to
include an Indian retailer falling within the scope of the RCW
43.06.455(14)(b)(iii) definition in their tribal cigarette contract. The
statutory definitions of “Indian retailer” are stated in the disjunctive, see
RCW § 43.06.455(14)(b), and nothing in the statutory scheme requires a
tax contract’s retrocession be extended to all classes of “Indian retailers.”
The parties were free to negotiate a tax contract which limits the State’s
tax retrocession to only a sub-set of Indian retailers. See Cigar Cartel, 639
F.Supp.2d at 1211 (“The Contract expressly limits its application ‘to the
retail sale of cigarettes by tribal retailers.””). It would defeat the purpose of
such negotiations if the agreement did not then control the scope of
retrocession. To interpret the statutes as the Comenouts suggest would
grant retrocession that is more expansive than the parties intended, and for
which they contracted. Moreover, the fact that legislature intended that
Tax Contracts could be narrower in scope than the enabling statute is
directly established by RCW § 82.24.020(7) which provides that “[i[f the
state enters into any cigarette contract or agreement with a federally
recognized Indian tribe under chapter 43.06 RCW, the terms of the

contract or agreement shall take precedence over any conflicting
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provisions of this chapter while the contract or agreement is in effect,”
RCW § 82.24.020(7) (2008) (emphasis added). With this provision is the
legislature’s reinforced, and made explicit, that the language and scope of
the tax contract controls the scope of retrocession from state tax. Simply
put, the Tax Contract’s tax retrocession was not intended to provide
amnesty from tax collection, but rather, to shift the recipient of the taxes
from the State to the Tribe. Where, as here, if a retailer does not fall
within the scope of the contract, then no shift has occurred, and the retailer

must comply with the State taxation scheme.

D. CONCLUSION.

This court should affirm the trial court’s denial of the motion to
dismiss and remand for further proceedings.

DATED: April 25, 2011.

MARK LINDQUIST
Pierce County, Prosecuting Attorney

} N .
"?ZM,‘_ C. fc)q%oug_ /}'( Ty s (;W:)
KATHLEEN PROCTOR,
Deputy Prosecuting Attorney
WSB # 14811

THOMAS ROBERTS

Deputy Prosecuting Attorney
WSB # 17442
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Westlaw.
West's RCWA 37.12.010 ' "~ Pagel

Cc

West's Revised Code of Washington Annotated Currentness
Title 37. Federal Areas--Indians (Refs & Annos)
~g Chapter 37.12. Indians and Indian Lands--Jurisdiction (Refs & Annos)
- 37.12.010. Assumption of criminal and civil jurisdiction by state

The state of Washington hereby obligates and binds itself to assume criminal and civil jurisdiction over Indians
and Indian territory, reservations, country, and lands within this state in accordance with the consent of the

. United States given by the act of August 15, 1953 (Public Law 280, 83rd Congress, 1st Session), but such as-
sumption of jurisdiction shall not apply to Indians when on their tribal lands or allotted lands within an estab-
lished Indian reservation and held in trust by the United States or subject to a restriction against alienation im-
posed by the United States unless the provisions of RCW 37.12.021 have been invoked, except for the follow- ing;

(1) Compulsory school attendance;
2) Pu'blic assistance;
(3).Domeétic relatioqs;
| l(4) Mental illness;
(55 Juvenile deliqqﬁency;
(6) Adoption proceedings;
(7) Dependent children; and

(8) Operation of motor vehicles upon the public streets, alleys, roads and highways: PROVIDED FURTHER,

* That Indian tribes that petitioned for, were granted and became subject to state jurisdiction pursuant to this
chapter on or before March 13, 1963 shall remain subject to state civil and criminal jurisdiction as if *chapter
36, Laws of 1963 had not been enacted.

CREDIT(S)

[1963¢36 § 1;1957c240 §1.]
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‘Current with 2011 Legislation effective through April 10,2011
(C) 2011 Thomson Reuters.

END OF DOCUMENT
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APPENDIX “B”

FORMER RCW 82.24.020



Former RCW 82.24.020; Laws of Washirigton 2008 Ch 86, § 301 and Ch. 226, §3 (eff
June 12 2008). '

(1) There is levied and there shall be collected as provided in this chapter, a tax upon the
sale, use, consumption, handling, possession, or distribution of all cigarettes, in an
amount equal to one and fifteen one-hundredths cents per c1garette

(2) An additional tax is 1mposed upon the sale, use, consumption, handling, possession,
or distribution of all cigarettes, in an amount equal to five hundred twenty-five one-
thousandths of a cent per cigarette. All revenues collected during any month from this
additional tax shall be deposited in the violence reduction and drug enforcement account
under RCW 69.50.520 by the twenty-fifth day of the following month.

(3) An additional tax is.imposed upon the sale, use, consumption, handling, possession,
or distribution of all cigarettes, in an amount equal to two and five one-hundredths cents
per cigarette. All revenues collected during any month from this additional tax shall be
deposited in the health services account created under RCW 43.72.900 by the twenty-
fifth day of the followmg month.

(4) Wholesalers subject to the payment of this tax may, if they wish, absorb five one-
hundredths cents per cigarette of the tax and not pass it on to purchasers without being in
violation of this section or any other act relating to the sale or taxation of cigarettes.

(5) For purposes of this chapter, ¢ possesswn” shall mean both (a) physical possession by
the purchaser and, (b) when cigarettes are being transported to or held for the purchaser
or his or her designee by a person other than the purchaser, constructive possession by the
purchaser or his or her designee, which constructive possession shall be deemed to occur
at the location of the cigarettes being so transported or held.

(6) In accordance with federal law and rules prescribed by the department, an enrolled
member of a federally recognized Indian tribe may purchase cigarettes from an Indian
tribal organization under the jurisdiction of the member's tribe for the member's own use
“exempt from the applicable taxes imposed by this chapter. Except as provided in
subsection (7) of this section, any person, who purchases cigarettes from an Indian tribal
organization and who is not an enrolled member of the federally recognized Indian tribe
within whose jurisdiction the sale takes place, is not exempt from the applicable taxes -
imposed by this chapter.

(7) If the state enters into a cigarette tax contract or agreement with a federally

recognized Indian tribe under chapter 43.06 RCW, the terms of the contract or agreement

shall take precedence over any conflicting provisions of this chapter while the contract or
agreement is in effect.
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Westlaw. - |
West's RCWA 43.06.455 - ' ' . Pagel

P. .
West's Revised Code of Washington Annotated Currentness-
Title 43. State Government--Executive (Refs & Annos)
. N Chapter 43.06. Governor (Refs & Annos) -
= 43.06.455. Cigarette tax contracts--Requirements--Use of revenue--Enforcement--Definitions

(1) The governor may enter into cigarette tax contracts concerning the sale of cigarettes. All cigarette tax con-
tracts shall meet the requirements for cigarette tax contracts under this section. Except for cigarette tax contracts
under RCW 43.06.460, the rates, revenue sharing, and exemption terms of a cigarette tax contract are not effect- -
ive unless authorized in a bill enacted by the legislature. '

(2) Cigarette tax contracts shall be in regard to retail sales in which Indian retailers make delivery and physical
transfer of possession of the cigarettes from the seller to the buyer within Indian country, and are not in regard to
transactions by non-Indian retailers, In addition, contracts shall provide that retailers shall not sell or give, or
permit to be sold or given, cigarettes to any person under the age of eighteen years,

(3) A cigarette tax contract with a tribe shall provide for a tribal cigarette tax in lieu of all state cigarette taxes
and state and local sales and use taxes on sales of cigarettes in Indian country by Indian retailers, The tribe may
allow an exemption for sales to tribal members. ' :

(4) Cigarette tax contracts shall provide that all cigarettes possessed or sold by a retailer shall bear a cigaretie
stamp obtained by wholesalers from a bank or other suitable stamp vendor and applied to the cigarettes. The
procedures to be used by the tribe in obtaining tax stamps must include a means to assure that the tribal tax will
be paid by the wholesaler obtaining such cigarettes. Tribal stamps must have serial numbers or some other dis-
crete identification so that each stamp can be traced to its source. ' :

(5) Cigarette tax contracts shall provide that retailers shall purchase cigarettes only from:
(a) Wholesalers or manufacturers licensed to do business-in the state of Washington;

(b) Out-of-state wholesalers or manufacturers who, although not licensed to do business in the state of Washing-
ton, agree to comply with the terms of the cigarette tax contract, are certified to the state as having so agreed,
and who do in fact so comply. However, the state may in its sole discretion exercise its administrative and en-
forcement powers over such wholesalers or manufacturers to the extent permitted by law;

(c) A tribal wholesaler that purchases only from a wholesaler or manufacturer described in (a), (b), or (d) of this
subsection; and ' :

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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(d) A tribal manufacturer.

(6) Cigarette tax contracts shall be for renewable periods of no more than eight years, A renewal may not in-
clude a renewal of the phase-in period. '

(7) Cigarette tax contracts shall include provisions for compliance, such as transport and notice requirements, in-
spection procedures, stamping requirements, recordkeeping, and audit requirements.

(8) Tax revenue retained by a tribe must be used for essential government services. Use of tax revenue for sub-
sidization of cigarette and food retailers is prohibited.

(9) The cigarette tax contract may include provisions to resolve disputes using a nonjudicial process, such as
mediation. ' ‘

(10) The governor may delegate the power to negotiate cigarette tax contracts to.the department of revenue. The
+ department of revenue shall consult with the liquor control board during the negotiations.

. (11) Information received by the state or open to state review under the terms of a contract is subject to the pro-
visions of RCW 82,32,330.

(12) It is the intent of the legislature that the liqubr control board and the department of revenue continue the di-
vision of duties and shared authority under chapter 82.24 RCW and therefore the liquor control board is respons-
ible for enforcement activities that come under the terms of chapter 82.24 RCW. '

(13) Each cigarette tax contract shall include a procedure for notifying the other party that a violation has oc-
curred, a procedure for establishing whether a violation has in fact occurred, an opportunity to correct such viol-
ation, and a provision providing for termination of the contract should the violation fail to be resolved through
this process, such termination subject to mediation should the terms of the contract so allow. A contract shall
provide for termination of the contract if résolution of a dispute does not occur within twenty-four months from
the time notification of a violation has occurred. Intervening violations do not extend this time period. In addi-
tion, the contract shall include provisions delineating the respective roles and responsibilities of the tribe, the de-
partment of revenue, and the liquor control board. :

(14) For purposes of this section and RCW 43.06.460, 82,08.0316, 82.12,0316, and 82.24.295:

(a) “Essential government services” means services such as tribal administration, public facilities, fire, police,
public health, education, job services, sewer, water, environmental and land use, transportation, utility services,
and economic development; '
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(b) “Indian retailer” or “retailer” means (i) a retailer wholly owned and operated by an Indian tribe, (ii) a busi-
ness wholly owned and operated by a tribal member and licensed by the tribe, or (iii) a business owned and op-
erated by the Indian person or persons in whose name the land is held in trust; and

(c) “Indian tribe” or “tribe” means a federally recognized Indian tribe located within the geographical boundar-
ies of the state of Washington. ' :

CREDIT(S) -

[2001 ¢ 235 § 2.]

Current with 2011 Legislation effective through April 10, 2011 :
(C) 2011 Thomson Reuters. ‘

END OF DOCUMENT
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C .
West's Revised Code of Washington Annotated Currentness
" Title 82. Excise Taxes (Refs & Annos)
~@ Chapter 82.24. Tax on Cigarettes (Refs & Annos)
- 82.24.030, Stamps

(1) In order to enforce collection of the tax hereby levied, the department of revenue shall design and have prin-
ted stamps of such size and denominations as may be determined by the department. The stamps must be affixed
on the smallest container or package that will be handled, sold, used, consumed, or distributed, to permit the de-
partment to readily ascertain by inspection, whether or not such tax has been paid or whether an exemption from
the tax applies. '

(2) Except as otherwise provided in this chapter, only a wholesaler shall cause to be affixed on every package of
cigarettes, stamps of an amount equaling the tax due thereon or stamps identifying the cigarettes as exempt be-
fore he or she sells, offers for sale, uses, consumes, handles, removes, or otherwise disturbs and distributes the
same: PROVIDED, That where it is established to the satisfaction of the department that it is impractical to affix
such stamps to the smallest container or package, the department may authorize the affixing of stamps of appro-
priate denomination to a large container or package. '

(3) Only wholesalers may purchase or obtain cigarette stamps. Wholesalers shall not sell or provide stamps to
any other wholesaler or person.

(4) Each roll of stamps, or group of sheets, shall have a separate serial number, which shall be legible at the
point of sale. The department of revenue shall keep records of which wholesaler purchases each roll or group of
sheets. If the department of revenue permits wholesalers to purchase partial rolls or sheets, in no case may’
stamps bearing the same serial number be sold to more than one wholesaler. The remainder of the roll or sheet,
if any, shall either be retained for later purchases by the same wholesaler or destroyed.

(5) Nothing in this section shall be construed as limiting any otherwise lawful activity under a cigarette tax com-~
pact pursuant to chapter 43.06 RCW,

CREDIT(S)

[2003 ¢ 114 § 2, eff. July 27, 2003; 1995 c4278 §2;1990¢216°§ 1; 1975 Istex.s. ¢ 278 § 61; 1961 ¢ 15 §
82.24.030. Prior: 1959 ¢ 270 § 3; prior: 1949 ¢ 228 § 13, part; 1943 ¢ 156 § 11, part; 1941 ¢ 178 § 13, part; 1939
€225 §23, part; 1935 ¢ 180 § 82, part; Rem. Supp. 1949 § 8370-82, part.]
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Current with 2011 Legislation effective through April 10, 2011
(C) 2011 Thomson Reuters,
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c
West's Revised Code of Washington Annotated Currentness
Title 82. Excise Taxes (Refs & Annos)
g Chapter 82.24. Tax on Cigarettes (Refs & Annos)
= 82.24.120, Violations--Penalties.and interest

(1) If any person, subject to the provisions of this chapter or any rules adopted by the department of revenue un-
der authority hereof, is found to have failed to affix the stamps required, or to have them affixed as herein
provided, or to' pay any tax due hereunder, or to have violated any of the provisions of this chapter or rules adop-
ted by the department of revenue in the administration hereof, there shall be assessed and collected from such
person, in addition to any tax that may be found due, a remedial penalty equal to the greater of ten dollars per
package of unstamped cigarettes or two hundred fifty dollars, plus interest on the amount of the tax at the rate as
computed under RCW 82.32,050(2) from the date the tax became due until the date of payment, and upon notice
mailed to the last known address of the person or provided electronically as provided in RCW 82, 32.135. The
amount shall become due and payable in thirty days from the date of the notice. If the amount remains unpaid,
the department or its duly authorized agent may make 1mmed1ate demand upon such person for the payment of
all such taxes, penalties, and interest.

(2) The department, for good reason shown, may waive or cancel all or any part of penalties imposed, but the
taxpayer must pay all taxes due and interest thereon, at the rate as computed under RCW 82,32,050(2) from the
date the tax became due until the date of payment.

(3) The keeping of any unstampéd articles coming within the provisions of this chapter shall be pnma fac1e
: ev1dence of intent to violate the provisions of this chapter.

(4) This section does not apply to taxes or tax increases due under RCW 82.24.280,

CREDIT(S)

[2007 ¢ 111 § 102, eff. July 22, 2007; 2006 ¢ 14 § 6, off. June 7, 2006; 1996 ¢ 149 § 7: 1995 ¢ 278 § 8; 1990 ¢
267 § 1, 1975 1st ex.s. ¢ 278 § 64; 1961c15§82 24.120. Prior: 1949 ¢ 228 § 15; 1939 ¢ 225 § 25; 1935 ¢ 180 §
87; Rem. Supp. 1949 § 8370-87.]

Current with 2011 Legislation effective through April 10, 2011
(C) 2011 Thomson Reuters, . '

END OF DOCUMENT
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c .
West's Revised Code of Washington Annotated Currentness
Title 82. Excise Taxes (Refs & Annos)
g Chapter 82.24. Tax on Cigarettes (Refs & Annos)
- 82.24.110. Other offenses--Penalties

(1) Each of the following acts is a grbss misdemeanor and punishable as such:

(a) To sell, except as a licensed wholesaler engaged in 1nterstate commerce as to the article bemg taxed herein,
without the stamp first bemg affixed;

(b) To sell in Washington as a wholesaler to a retailer who does not possess and is required to possess a current
cigarette retailer's license;

(c) To use or have in poésession knowingly or intentionally any forged or counterfeit stamps;

(d) For any person other than the department of revenue or its duly authorized agent to sell any stamps not af-
fixed to any of the articles taxed herein whether such stamps are genuine or counterfeit; :

(e) For any person other than the department of revenue, its duly authorized agent, or a licensed wholesaler who
~ has lawfully purchased or obtained them to possess any stamps not affixed to any of the articles taxed herein
whether such stamps are genuine or counterfeit;

(f) To violate any of the provisions of this chapter;
(g) To violate any lawful rule made and published by the department of revenue or the board;.
(h) To use any stamps more than once;

(i) To refuse to allow the department of revenue or its duly authorized agent, on demand, to make full mspectlon -
of any place of business where any of the articles herem taxed are sold or otherwise hinder or prevent such in-
spection; :

(i) For any retailer to have in possession in any place of business any of the articles herein taxed, unless the
same have the proper stamps attached,
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(k) For any person to make, use, or present or exhibit to the department of revenue or its duly authorized agent,
any invoice for any of the articles herein taxed which bears an untrue date or falsely states the nature or quantity
of the goods therein invoiced;

(/) For any wholesaler or retailer or his or her agents or employees to fail to produce on demand of the depart-
ment of revenue all invoices of all the articles herein taxed or stamps bought by him or her or received in his or
her place of business within five years prior to such demand unless he or she can show by satlsfactory proof that
the nonproduction of the invoices was due to causes beyond his or her control;

(m) For any persoh to receive in this state ahy shipment of any of the articles taxed herein, when the same are
not stamped, for the purpose of avoiding payment of tax. It is presumed that persons other than dealers who pur-
chase or receive shipments of unstamped cigarettes do so to avoid payment of the tax imposed herein;

(n) For any person to possess or transport in this state a quantity of ten thousand cigarettes or less unless the
proper stamps required by this chapter have been affixed or unless: (i) Notice of the possession or transportation
has been given as required by RCW 82.24.250; (ii) the person transporting the cigarettes-has in actual possession
invoices or delivery tickets which show the true name and address of the consignor or seller, the true name and
address of the consignee or purchaser, and the quantity and brands of the cigarettes so transported; and (iii) the
cigarettes are consngned to or purchased by any person in this state who is authorlzed by thls chapter to possess
unstamped cigarettes in this state;

(0) For any person to possess or receive in this state a quantity of ten thoﬁsa_nd cigarettes or less unless the prop-
.er stamps required by this chapter have been affixed or unless the person is authorized by this chapter to possess
unstamped cigarettes in this state and is in compliance with the requirements of this chapter; and

(p) To possess, sell, distribute, purchase, receive, ship, or transport within this state any container or package of
cigarettes that does not comply with this chapter.

(2) It is unlawful for any person knowingly or intentionally to possess or to:

(a) Transport in this state a quantity in excess of ten thousand cigarettes unless the proper stamps requlred by
this chapter are affixed thereto or unless: (i) Proper notice as requ1red by RCW 82.24.250 has been given,; (ii) -
the person transporting the cigarettes actuaily possesses invoices or delivery tickets showing the true name and
address of the consignor or seller, the true name and address of the consignee or purchaser, and the quantity and
brands of the cigarettes so transported; and (iii) the cigarettes are con51gned to or purchased by a person in thls
state who is authorized by this chapter to possess unstamped cigarettes in thls state; or

(b) Receive in this state a quantity in excess of ten thousand cigarettes unless the proper stamps required by this’
chapter are affixed thereto or unless the person is authorized by this chaptel to possess unstamped cigarettes in
this state and is in compliance with this chapter,
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Violation of this subsection (2) shall be punished as a class C felony under Title 9A RCW.

(3) All agents, ‘employees, and others who aid, abet, or otherwise participate in any Way in the violation of the
provisions of this chapter or in any of the offenses described in this chapter shall be guilty and punishable as
principals, to the same extent as any wholesaler or retailer or any other person violating this chapter.

(4) For purposes of this section, “person authorized by this chapter to possess unstamped cigarettes in this state”
has the same meaning as in RCW 82. 24,250,

CREDIT(S)

[2008 ¢ 226 § 4, eff. June 12, 2008; 2003 ¢ 114 § 5, eff. July 27,2003; 1999 ¢ 193 § 2; 1997 ¢ 420 § 4; 1995 ¢
278 §7;1990 ¢ 216 § 4; 1987 ¢ 496 § 1; 1975 1st ex.s, ¢ 278 § 63; 1961 ¢ 15 § 82.24.110. Prior: 1941 ¢ 178 §
~15; 1935 ¢ 180 § 86; Rem. Supp. 1941 § 8370-86.]

Current with 2011 Legislation effective through April 10, 2011
(C) 2011 Thomson Reuters.

~ END OF DOCUMENT
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C
West's Revised Code of Washington Annotated Currentnéss
Title 82. Excise Taxes (Refs & Annos) '
g Chapter 82.24. Tax on Cigarettes (Refs & Annos)
= 82.24.040. Duty of wholesaler '

(1) Except as authorized by this chapter, no person other than a licensed wholesaler shall possess in this state un-
stamped cigarettes.

(2) No wholesaler in this state may possess within this state unstamped cigarettes except that:

(a) Every wholesaler in the state who is licensed under Washington state law may possess within this state un-
stamped cigarettes for such period of time after receipt as is reasonably necessary to affix the stamps as re-
quired; and 4 :

(b) Any wholesaler in the state who is licensed under Washington state law and who furnishes a surety bond in a
sum satisfactory to the department, shall be permitted to set aside, without affixing the stamps required by this
chapter, such part of the wholesaler's stock as may be necessary for the conduct of the wholesaler's business in
making sales to persons in another state or foreign country or to instrumentalities of the federal government.
Such unstamped stock shall be kept separate and apart from stamped stock.

(3) Every wholesaler licensed under Washington state law shall, at the time of shipping or delivering any of the
articles taxed herein to a point outside of this state or to a federal instrumentality, make a true duplicate invoice
of the same which shall show full and complete details of the sale or delivery, whether or not stamps were af-

- fixed thereto, and shall transmit such true duplicate invoice to:the department, at Olympia, not later than the fif-
teenth day of the following calendar month. For failure to comply with the requirements of this section, the de-
partment may revoke the permission granted to the taxpayer to maintain a stock of goods to which the stamps re-
quired by this chapter have not been affixed. :

- (4) Unstamped cigarettes possessed by a wholesaler under subsection (2) of thi'_s section that are transferred be :
the wholesaler to-another facility of the wholesaler within the borders of Washington shall be transferred in '
compliance with RCW 82.24.250, ' '

(5) Every wholesaler who is licensed by Washington state law shall sell cigarettes to retailers located in Wash-
“ington only if the retailer has a current cigarette retailer's license or is an Indian tribal organization authorized to
possess untaxed cigarettes under this chapter and the rules adopted by the department.
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(6) Nothing in this section shall be construed as limiting any otherw1se lawful act1v1ty under a cigarette tax com-
pact pursuant to chapter 43.06 RCW. ‘

CREDIT(S)
[2003 ¢ 114&3 eff. July 27, 2003; 1995 ¢ 278 § 3; 19900216§2 1969 ex.s. ¢ 214 § 1; 1961 ¢ 15 § 82.24,040.

Prior: 1959 ¢ 270 § 4; prior: 1949 0228 § 13, part; 1943 ¢ 156 § 11, part; 1941 ¢ 178 § 13, part 1939 c2258§
23, part; 1935 ¢ 180 § 82, part; Rem. Supp. 1949 § 8370-82, part.] .

Current with 2011 Legislation effective through April 10,2011
(C) 2011 Thomson Reuters.

END OF DOCUMENT
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C
West's Revised Code of Washington Annotated Currentness
Title 82. Excise Taxes (Refs & Annos)
~g Chapter 82.24. Tax on Cigarettes (Refs & Annos)
= 82.24.250. Transportation of unstamped cigarettes--Invoices and delivery tickets required--Stop
and inspect :

(1) No person other than: (a) A licensed wholesaler in the wholesaler's own vehicle; or (b) a person who has giv-
en notice to the board in advance of the commencement of transportation shall transport or cause to be transpor-
ted in this state cigarettes not having the stamps affixed to the packages or containers.

(2) When transporting unstamped cigarettes, such persons shall have in their actual possession or cause to have

in the actual possession of those persons transporting such cigarettes on their behalf invoices or delivery tickets

for such cigarettes, which shall show the true name and address of the consignor or seller, the true name and ad-
dress of the consignee or purchaser, and the quantity and brands of the cigarettes so transported.

—

(3) If unstamped cigarettes are consigned to or purchased by any person in this state such purchaser or consignee
must be a person who is authorized by this chapter to possess unstamped cigarettes in this state.

(4) In the absence of the notice of transportation required by this section or in the absence of such invoices or
delivery tickets, or, if the name or address of the consignee or purchaser is falsified or if the purchaser or con-
signee is not a person authorized by this chapter to possess unstamped cigarettes, the cigarettes so transported
shall be deemed contraband subject to seizure and sale under the provisions of RCW 82.24.130.

(5) Transportation of cigarettes from a point outside this state to a point in seme other state will not be con-
sidered a violation of this section provided that the person so transporting such cigarettes has in his possession
adequate invoices or delivery tickets which give the true name and address of such out-of-state seller or con-
signor and such out-of-state purchaser or consignee. ' '

(6) In any case where the department or its duly authorized agent, or any peace officer of the state, has know-

" ledge or reasonable grounds to believe that any vehicle is transporting cigarettes in violation of this section, the
department, such agent, or such police officer, is authorized to stop such vehicle and to inspect the same for con-
traband cigarettes. , ‘ '

(7) For purposes of this section, the term “person authorized by this chapter to possess unstamped cigarettes in
this state” means:
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(a) A wholesaler, licensed under Washington state law;
-(b) The United States or an agency thereof;

(¢) Any person, including an Indian tribal organization, who, after notice has been given to the board as
provided in this section, brings or causes to be brought into the state unstamped cigarettes, if within a period of -
time after receipt of the cigarettes as the department determines by rule to be reasonably hecessary for the pur-
pose the person has caused stamps to be affixed in accordance with RCW 82.24,030 or otherwise made payment
of the tax required by this chapter in the manner set forth in rules adopted by the department; and

(d) Any purchaser or consignee of unstamped cigarettes, including an Indian tribal organization, who has given
notice to the board in advance of receiving unstamped cigarettes and who within a period of time after receipt of
the cigarettes as the department determines by rule to be reasonably necessary for the purpose the person has
caused stamps to be affixed in accordance with RCW 82.24.030 or otherwise made payment of the tax required

~ by this chapter in the manner set forth in rules adopted by the department. :

Nothing in this subsection (7) shall be construed as modifying RCW 82.24.050 or 82.24.110,

(8) Nothing in this section shall be construed as limiting any otherwise lawful activity under a cigarette tax com-
pact pursuant to chapter 43.06 RCW. ‘ :

(9) Nothing in this section shall be construed as limiting the right to travel upon all public highways under Art-
icle IIT of the treaty with the Yakamas of 1855. :

CREDIT(S)

[2008 ¢ 226 § 5, eff. June 12, 2008; 2003 ¢ 114 § 8, eff. July 27, 2003; 1997 ¢ 420 § 7, 1995 ¢ 278 § 10; 1990 ¢
216 § 6, 1972 ex.s. ¢ 157 §°6.] ,

Current with 2011 Legislation effeétive_through April 10,2011
(C) 2011 Thomson Reuters.
END OF DOCUMENT
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WAC 458-20-186
Tax on cigarettes. ‘

(1) Introduction. This rule addresses those taxes activities that apply exclusively to cigarettes as defined by RCW
82.24.010. See WAC 458-20-185 for tax liabilities associated with tobacco products other than cigarettes. The tax on
cigarettes is in addition to all other taxes owed. For example, retailers and wholesalers are liable for business and occupation
tax on their retailing or wholesaling activities, and must colléct and remit sales tax on retail sales of cigarettes. Consumers pay
the cigarette tax in addition to sales or use tax on purchases of cigarettes for consumption within this state. (Wholesalers not -
licensed in the state of Washington who are making sales of cigarettes to Indians in accordance with a cigarette tax contract

authorized by RCW 43.08.4556 must comply with the specific terms of their individual contracts. See also WAC 458-20-192
regarding sales in Indian country.) .

(2) Licensing requirements and responsibilities. The Washington state liquor control board assumed the licensing
responsibilities for cigarettes on July 1, 2009. Please see chapters 314-33 and 314-34 WAC.

(3 Organizétion of rule. The informatioh provided in this rule is divided into six parts:

(a) Part | explains the tax fiabilities of persons who sell, use, c-onsume, handie, posseés, or distribute cigarettes in this state.
(b) Part Il explains the stamping requirements and how the cigarette tax rates are calculated.

(c) Part 1l describes.the exemptions from the tax and the procedures that must be followed to qualify for exemption.

(d) Part IV explains the requirements and responsibilities for persons transporting cigarettes in Washington.

(e) Part V explains thev requirements and responsibilities for persons engaged in making delivery sales of cigarettes into this
state. '

(f) Part VI explains the enforcement and administration of the cigarette tax.

Part | - Tax on Cigarettes

(101) In general. The Washington state cigarette tax is due and payable by the first person who sells, uses, consumes,
handles, possesses, or distributes the cigarettes in this state.

(a) Possession. For the purpose of this rule, a "possessor" of cigarettes is anyone who personally or through an agent,
employee, or designee, has possession of cigarettes in this state.

(b) Payment. Payment of the cigarette tax is made through the purchase of stamps from banks authorized by the :
department of revenue (department) to sell the stamps. Only licensed wholesalers may purchase or obtain cigarette stamps.
Except as specifically provided in Part [l of this rule, it is unlawful for any person other than a licensed wholesaler to possess .
unstamped cigarettes in this state. However, as explained in subsection (102)(b) of this rule, certain consumers may possess
unstamped cigarettes for personal consumption:if they pay the tax as provided in this rule.

(c) Imposition of tax. Ordinarily, the tax obligation is imposed on and collected from the first possessor of unstamped
cigarettes. However, failure of an exempt entity with an obligation to collect and remit the tax does not relieve a subsequent
nonexempt possessor of unstamped cigarettes from liability for the tax.

(d) Promotions. Cigarettes given away for advertising or any other purpose are taxed in the same manner as if they were
sold, used, consumed, handled, possessed, or distributed in this state, but are not required to have the stamp affixed. Instead,

" the manufacturer of the cigarettes must pay the tax on a monthly return filed with the department. See subsection (602) of this
rule. . - )

(102) Possession of cigafettes in Washington state.’

(a) Every person who is (i) in possession of unstamped cigérettes in this state, and (ii) ié not specifically exempt by law, is
liable for payment of the cigarette tax as provided in chapter 82,24 RCW and this rule.

(b) Consumers who buy unstamped cigarettes or who purchase cigarettes from.sources other than licensed retailers in this

state must pay the cigarette tax as provided in subsection (602) of this rule when they first bring the cigarettes into this state or

first possess them in this state. This requirement includes, but is not limited to, delivery sales as described in Part VI of this
rule.

(c) Cigarettes purchased from Indian retailers. Special rules apply to.cigarettes purchased from Indian retailers.'

(i) Indians purchasing cigarettes in Indian country are exempt from the state cigarette tax; however, these sales must
comply with WAC 458-20-192. Other consumers may purchase cigarettes for their personal consumption from "qualified Indian
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retailers" without incurring liability for state cigarette tax. A "qualified Indian retailer" is one who is subject to the terms of a vélid
cigarette tax contract with the state pursuant to RCW 43.06.455. '

(i) Consumers who purchase cigarettes from Indian retailers who are not subject to a cigarette tax contract with the state
must comply with the reporting requirements and remit the cigarette tax as explained in subsection (602) of this rule. These
consumers are also liable for the use tax on their purchases. See WAC 458-20-178."

(iii) It is the duty of the consumer in each instance to ascertain his or her responsibilities with respeci to such purchases.‘

(d) Cigarettes purchased on military reservations. Active duty or retired military personnel, and their dependants, may
purchase cigarettes for their own consumptiori on military reservations without paying the state tax (see Part Iil). However, -
such persons are not permitted to give or resell those cigarettes to others.

(e) Counterfeit cigarettes. It is unlawful for any person to manufacture, sell, or possess counterfeit cigarettes. A cigarette
is counterfeit if (i) it or its packaging bears any logo or marking used by a manufacturer to identify its own cigarettes, and (i)
the cigarette was not manufactured by the owner of that logo or trademark or by any authorized licensee of the manufacturer.
RCW 82.24.570. o

(f) Possession of-unstarﬁped and untaxed cigarettes, and possession of counterfeit cigarettes, are criminal offenses in this
state. See Part VI. ’

Part Il - Stamping and Rates
(201) Cigarette stamps. , ' '

(a) Stamps indicating payment of the cigarette tax must be affixed prior to any sale, use, consumption, handling,
possession, or distribution of all cigarettes other than those specifically exempted as explained in Part Il of this rule, The
stamp must be applied to the smallest container or package, unless the department, in its sole discretion, determines that it is
impractical to do so. Stamps must be of the type authorized by the department and affixed in stich a manner that they cannot
be removed from the package or container without being mutilated or destroyed. '

(b) Licensed wholesalers may purchase state-approved cigarette stamps from authorized banks. Payment for stamps must
be made at the time of purchase unless the wholesaler has prior approval of the department to.defer payment and furnishes a
surety bond equal to the proposed monthly credit limit. Payments under a deferred plan are due within thirty days following
purchase. Licensed wholesalers are compensated for affixing the stamps at the rate of $6.00 per thousand stamps affixed
("stamping allowance"). .

(202) Rates.

(a) The Washington state cigarette tax is imposed on a per cigarette basis. The rate of the tax is a combination of statutory
rates found in RCW 82.24.020, 82.24.027, and 82.24.028. : :

(b) When the rate of tax increases, the first person who sells, uses, consumes, handles, possessés, or distributes
previously taxed cigarettes after the rate increase is liable for the additional tax.

(203) Refunds. Any person may request a refund of the face value of the stamps when the tax is not applicable and the
stamps are returned to the departmeént. Documentation supporting the claim must be provided at the time the claim for refund
is made. - _ .

(a) Refunds for stamped untaxed cigarettes sold to Indian tribal members or tribal entities in the ftjll value of the stamps
affixed will be approved by an agent of the department.

(b) Refunds for stamped' cigarettes will not include.the stamping allowance if the stamps are:
(i) Damaged, or unfit for sale, and as a result are destroyed or returned to the manufacturer or distributor: or

(iiy Improperly or partially affixed through burns, jams, double stamps, stamped on carton flaps, or improperly removed from
. the stamp roll.

(c) The claim for refund must be filed on a form provided by the department. An afﬂd.avjt or a certificate from the

manufacturer for stamped cigarettes returned to the manufacturer for destruction or by an agent of the department verifying
the voiding of stamps and authorizing the refund must accompany the claim for refund.

Part Il - Exemptions

(301) In general. There are limited exemptions from the cigarétte tax provided by law. This part discusses exemptions and
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the procedures that must be followed to qualify for an exemption:
(302) Government sales. The cigarette tax does not apply to the sale of cigarettes to:

(a) The United States Army, Navy, Air Force, Marine Corps, or Coast Guard exchanges and commissaries and Navy or
. Coast Guard ships' stores; .

(b) The United States Veteran's Administration; or

(c) Any person authorized to purchase from the federal instrumentalities named in (a) or (b) abcvé, if the cigarettes are
purchased from the instrumentality for personal consumption. .

(303) Sales in Indian country

(a) The definjtions of "Indian," “indian country "and "Indian tribe," in WAC 458-20-192 apply to this rule. “Cigarette contract"
means an ‘agreement under RCW 43.06.450 through 43.06.460.

(b) The cigarette tax does not apply to cigarettes taxed by an Indian tribe in accordance with a cigarétte contract under
'RCW 43.06.450 through 43.06.480.

(c) ;rhe cigarette tax does not apply to cigarettes sold to an Indian in Indian country for personal consumption; however,
those sales must comply with the allocation provisions of WAC 458-20-192, Sales made by an Indian cigarette outlet to
nontribal members are subject to the tax, except as provided in (b) above.

(d) See WAC 458-20-192 for information on making wholesale sales of cigarettes to Indians and indién tribes.

(304) Interstate commerce. The cigarette tax does not apply to cigarettes sold to persons licensed as cigarette distributors
in other states when, as a condition of the sale, the seller either delivers the cigarettes to the buyer at a point outside this state,
or delivers the same to a common carrier with the shipment consigned by the seller to the buyer at a location outside this
state. Any person engaged in making sales to licensed distributors in other states or making export sales or in making sales to
the federal government must furnish a surety bond in a sum equal to twice the amount of tax that would be affixed to the
cigarettes that are set aside for the conduct of such business without affixing cigarette stamps. The unstamped stock must be
kept separate and apart from any stamped stock,

Part IV - Transporting Cigarettes in Washington

(401) Transportation of cigarettes restricted. No person other than a licensed wholesaler may transport unstamped
cigarettes in this state except as specifically set forth in RCW 82.24.250-and this rule, or as may be allowed under a cigarette -
tax contract subjeot to the provisions of RCW 43.06.455, Licensed wholesalers transporting unstamped cigarettes in this state
must do so only in their own vehicles unless they have given prior notice to the liquor control board of therr intent to transport
unstamped:cigarettes in a vehicle belonging to another person.

(402) Notice required. Persons other than licensed wholesalers |ntend|ng to transport unstamped cigarettes in this state
“must first give notice to the hquor control board of their intent to do so.

(403) Transportation of unstamped cigarettes. All persons transporting unstamped cigarettes must have in their actual
possession invoices or delivery tickets for such cigarettes. The invoices or delivery tickets must show the true name and
address of the consignor or seller, the true name and address of the consignee or purchaser, and the quantity and brands of
the cigarettes transported. It is the duty of the person responsible for the delivery or transport of the cigarettes to ensure that
all drivers, agents, or employees have the delivery tickets or invoices in their actual possession for all such shipments.

(404) Consignment. [f the cigarettes transported pursuant to subsection (401), (402), or (403) of thlS rule are consigned to
or purchased by any person in this state, that purchaser or consignee must be a person who is authorized by chapter 82. 24
RCW to possess unstamped cigarettes in this state.

(405) Out-of-state shipments. Licensed wholesalers shipping crgarettés to a point outside Washington orto a federal
instrumentality must, at the time of shipping or delivery, report the transaction to the department. The report must show both
(a) complete details of the sale or delivery, and (b) whether stamps have been affixed to thé cigarettes.

The report may be made either by submrttlng a duplicate invoice or by completing a form provided by the department, and
must be filed with the department as set forth in subsection (602) of this rule.

(406) Complian_ce required. No person may possess or transport cigarettes in this state unless the cigarettes have been
properly stamped or that person has fully comphed with the requrrements of RCW 82.24.250 and this rule. Failure to comply
with the requirements of RCW 82.24.250 is a criminal act. Cigarettes in the possession of persons who have failed to comply
are deemed contraband and are subject to seizure and forfeiture under RCW 82.24.130.
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PartV - D_elive'ry Sales of Cigarettes
(501) Definitions. The definitions in this subsection apply throughout this rule.

(a) "Delivery sale" means any sale of cigarettes to a consumer in the state where either: (i) The purchaser submits an
order for a sale by means of a telephonic or other method of voice transmission, mail delivery, any other delivery service, or
the internet or other online service; or (ii) the cigarettes are delivered by use of mail delivery or any other delivery service. A
sale of cigarettes made in this manner is a delivery sale regardless of whether the seller is located within or outside the state.
(For example, "Royal Tax-free Smokes," Iocate,d in the state of Vermont, offers sales via the internet and a toll-free telephone
number, and ships its products to consumers in this state. These transactions are delivery sales.) A sale of cigarettes not for
personal consumptlon to a person who is a wholesaler licensed under chapter 82.24 RCW or a retailer licensed under chapter
82.24 RCWis not a dellvery sale. :

(b) "Delivery service" means any private carrier engaged in the commercial delivery of letters, packages, or other
containers, that requires the recipient of that letter, package, or container to sign to accept delivery. !

(602) Tax liability. Cigarettes delivered in this state pursuant to a delivery sale are subject to tax as provided in Part | of
this rule. Persons making delivery sales in this state are required to provide prospective consumers with notice that the sales
-are subject to tax pursuant to chapters 82.24 and 82.12 RCW, with an explanatlon of how the tax has been oris to be paid
with respect to such sales.

(503) Additional requirements. Persons making delivery sales of cigarettes in this state must comply with all the
provisions of chapter 70.155 RCW. All cigarettes sold, delivered, or attempted to be delivered, in violation of RCW.70.165.105
are subject to seizure and forfeiture. RCW 82.24.130. :

Part VI - Enfor'cement and Administration

(601) Books and records. An accurate set of records showing all transactions related to the purchase, sale, or distribution
of cigarettes must be retained. RCW 82.24.090. These records may be combined with those required in connection with the
tobacco products-tax (see WAC 458-20-185), if there is a segregation therein of the amounts involved. All records must be
preserved for five years from the date of the transaction:.

(602) Reports and returns. The department may require any berson dealing with cigarettes in this state to complete and
return forms, as furnished by the department, setting forth sales, inventory, and other data reqwred by the department to
maintain control over trade in cigarettes.

(a) Manufacturers and wholesalers selling stamped unstamped, or untaxed cigarettes must submit a complete record of
sales of cigarettes in this state monthly This report is due no later than the fifteenth day of the calendar month and must
include all transactions occurring in the previous month.

(b) Persons makmg sales of tax-exempt cigarettes to Indian tribes or Indian retailers pursuant to WAC 458-20-192 (9)(a)
must transmit a copy of the invoice for each such sale to the special programs division of the department prior to shipment.

(c) Wholesalers selling stamped cigarettes manufactured by nonparhcnpatmg manufacturers as defined in WAC 458-20-264
must report all such sales to the special programs division no later than the twenty-fifth day of the calendar month and must
include all transactions occurrmg in the previous month,

(d) Persons making sales of cigarettes into thls state to other than a licensed wholesaler or retailer must fi le a report as
requwed under Title 15, Chapter 10A, section 376 of the U.S. Code (commonly referred to as the "Jenkins Act" report). This
. teport is due no later than the 10th day of each calendar month and must include all transactions occurring in the previous
month, .

(e) Persons shipping or delivering any cigarettes to a polnt outside of this state must submit a report showing full and
.complete details of the interstate sale or delivery as set forth in Part V of this rule. This report is due no later than the fifteenth
“day of the calendar month immediately following the shipment or delivery.

(f) Persons giving away unstamped cugarettes for advertising, promotlonal or any other purpose must report and pay the
tax on the number of cigarettes distributed in this state.

(g) Consumers who buy unstamped cigarettes or who purchase cigarettes from sources other than licensed retailers in this
state must pay the tax when they first bring the cigarettes into this state or first possess them in this state. The tax is paid with
a "Tax Declaration for Cigarettes,” which may be obtained from the department.

(603) Criminal provnsrons. Chapter 82.24 RCW prohibits certain activities with respect to cigarettes. Persons handling
cigarettes within this state must refer to these statutes. The prohibited activities include, but are not limited to, the following:
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(a) Transportation, poésession, or receiving 10,000 or fewer cigarettes. Transportation, possession or receiving
10,000 or fewer unstamped cigarettes is prohibited unless the notice requirements set forth in RCW 82.24.250 have been met;
failure to meet those notice requirements is a gross misdemeanor. RCW 82.24.110 (1)(n).

(b) Transportation, possession, or receiVing more than 10,000 cigarettes. Transportation, possession, or receiving
more than 10,000 unstamped cigarettes is prohibited unless the notice requirements set forth in RCW 82.24.250 have been
met; failure to meet those notice requirements is a felony. RCW 82.24.110(2).

-+ (c) Forgery or counterfeiting of stamps. Alteration, fébricatioh, forgery, and counterfeiting of stamps are felonies. RCW
82.24.100. - '

(d) Counterfeit cigarettes. The manufacture, sale, or possession of counterfeit cigarettes in this state is a felony. RCW
82.24.570. ‘ ’

(604) Search, seizure, and forfeiture. The department or the liquor control board may: search for, seize, and subsequently
dispose of unstamped cigarette packages and containers, counterfeit cigarettes, conveyances of all kinds (including aircraft,
vehicles, and vessels) used for the transportation of unstamped and/or counterfeit cigarettes, and vending machines used for
the sale of unstamped and/or counterfeit cigarettes. See RCW 82.24,130, et seq., for provisions relating to search, seizure,
and forfeiture of property, possible redemption of property, and for treatment of such property in the absence of redemption.

(605) Penalties. RCW 82.24.120 provides a penalty for failure to affix the cigarette stamps or to cause the stamps to be
affixed as required, or.to pay any tax due under chapter 82.24 RCW. In addition to the tax deemed due, a penalty equal to the
greater of $10.00 per package of unstamped cigarettes or $250.00 will be assessed. Interest is also assessed on the amount
of the tax at the rate as computed under RCW 82.32.050(2) from the date the tax became due until the date of payment. The
department may, in its sole discretion, cancel all or part of the penalty for good cause. .

[Statutory Authority: RCW 82.32.300 and 82.01.060(2). 10-10-033, § 468-20-186, filed 4/26/10, effective 5/27/10; 07-04-119, § 458-20-186, filed
2/7/07, effective 3/10/07. Statutory Authority: RCW 82.24.285, 82.32.300, and 82,01.060(1), 05-02-035, § 458-20-186, flled 12/30/04, effective 1/30/05,
Statutory Authority: RCW 82.32.300. 94-10-062, § 458-20-186, filed 5/3/94, effective 6/3/94; 90-24-036, § 458-20-186, filed 11/30/90, effective 1/1/91;
90-04-039, § 458-20-186, filed 1/31/90, effective 3/3/90; 87-19-007 (Order ET 87-5), § 458-20-186, filed 9/8/87; 83-07-032 (Order ET 83-16), § 468-20-
186, filed 3/15/83; Order ET 75-1, § 458-20-186, filed 6/2/75, Order ET 73-2, § 458-20-186, filed 11/9/73; Order ET 71-1, § 458-20-186, filed 7/22/71;
Order ET 70-3, § 458-20-186 (Rule 186), filed 5/29/70, effective 711170.)
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WAC 458-20-192
Indians — [ndian country.
(1) Introduction.

(a) Under federal law the state may not tax Indians or Indian tribes in Indian country. In some instances the state's authority
to impose tax on a nonmember doing business in Indian country with an Indian or an Indian tribe is also preempted by federal
law. This rule only addresses those taxes administered by the department of revenue (department).

(b) The rules ofconstructlon used in analyzing the application of tax Iaws to Indians and nonmembers doing business with
Indians are;

(i) Treaties are to be construed in the sense in which they would naturally have been understood by the Indians; and

(ii) Statutes are to be construed liberally in favor of the Indians, with ambiguous provisions interpreted to their benefit.

(c) This rule reflects the harmonizing of federal law, Washington state tax law, and the policies and objectives of the
Centennial Accord and the Millennium Agreement. It is consistent with the mission of the department of revenue, which is to

achieve equity and fairness.in the application of the law.

(d) ltis the department's policy and practice to work w1th individual tribes on a government-to-government basis to discuss
and resolve areas of mutual concern.

(2) Definitions. The following definitions apply throughout this rule;

(a) "Indian" means a person on the tribal rolls of an Indian tribe, A person on the tribal rolls is also known as an "enrolled
member" or a "member" or an "enrolied person” or an "enrollee" or a "tribal member."

(b) “Indian country" has the same, meaning as given in 18 U.S.C. 1151 and means:

(i) All land within the limits of any Indian reservation under the jurisdiction of the United States govemment notwithstanding
the issuance of any patent, and, including rights of way running through the reservation;

(i) All dependent Indian communities within the borders of the United States whether W|th|n the original or subsequently
acquired territory thereof, and whether within or without the limits of a state; and

(iiiy Al Indian allotments, the Indian titles to which have not been extmgmshed Includmg rights of way running through the
same.

(c) "Indian trlbe" means an Indian nation, tribe, band, community, or other entity recognized as an "Indian tribe" by the

United States Department of the Interior. The phrase "federally recognized Indian tribe" and the term "tribe" have the same
meaning as "Indian tnbe "

(d) "Indian reservation" means all Iands notwithstanding the issuance of any patent, within the exterior boundaries of areas
set aside by the United States for the use and occupancy of Indian tribes by treaty, law, or executive order and that are areas
currently recognized as "Indian reservations" by the United States Department of the Interior. The term includes lands within
the exterior boundaries of the reservation owned by non-Indians as well as land owned by Indians and Indian tribes and it
includes any land that has been designated "reservation" by federal act.

(e) "Nonmember" means a person not on the tribal rollé,of the Indian tribe,

(f) "State sales and use tax" includes local sales and use tax.

(3) Federally recognized Indian tribes. As of the effective date of this rule there are twenty-eight federally recognized
Indian tribes in the state of Washington. You may contact the governor's office of Indian affairs for an up-to-date list of federally
recognized Indian tribes in the state of Washington at its web site, www.goia.wa.gov or at:

Governor's Office of Indian Affairs

531 15th Ave. S.E.

P.O. Box 40909

Olympia, WA 98504-0909

360-753-2411

(4) Recordkeeping. Taxpayers are required to maintain appropriate records on the tax exempt status of transactions. For
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example, in the case of the refuse collection tax, the refuse collection company must substantiate the tax-exempt status of its
customers. This could be done, for example, one of two ways. The tribe can provide the refuse collection company with a list
of all of the tribal members living in Indian country or the individual members can provide exemption certificates to the
company. A buyer's retail sales tax exemption certificate that can be used for this purpose is located on the department's web

- site (www.dor.wa.gov/forms/other.htm) or may be obtained by contacting the department. The company must then keep the
list or the certificates in its files as proof of the tax exempt status of the tribe and its members. Individual businesses may
contact the department to determine how best to keep records for specific situations.

(5) Enrolled Indians in Indian country. Generally. The state may not tax Indians or Indian tribes in Indian country. For
the purposes of this rule, the term "Indian" includes only those persons who are enrolled with the tribe upon whose territory the
activity takes place and does not include indians who are members of other tribes. An enrolled member's spouse is considered
an "Indian" for purposes of this rule if this treatment does not conflict with tribal law. This exclusion from tax includes all taxes
(e.g., B&O tax, public utility tax, retail sales tax, use tax, cigarette tax). If the incidence of the tax falls on an Indian or a tribe,
the tax is not imposed if the activity takes place in Indian country or the activity is treaty fishing rights related activity (see
subsection (6)(b) of this rule). "Incidence" means upon whom the tax falls, For example, the incidence of the retail sales tax is
on the buyer. ‘ . i

(a)(i) Retail sales tax - tangible personal property - delivery threshold. Retail sales tax is not imposed on sales to

.- Indians if the tangible personal property is delivered to the member or tribe in Indian country or if the sale takes place in Indian
country. For example, if the sale to the member takes place at a store located on a reservation, the transaction is automatically
exempt from sales tax and there is no reason to establish "delivery."

(ii) Retail sales tax - services, The retail sales tax is not imposed if the retail service (e.g., construction services) is
performed for the member or'tribe in Indian country. In the case of a retail service that is performed both on and off Indian
country, only the portion of the contract that relates to work done in Indian country is excluded from tax. The work done for a

tribe or Indian outside of Indian country, for example road work that extends outside of Indian country, is subject to retail sales
tax. : .

(b) Use tax. Use tax is not imposed when tangible personal property is acquired in Indian country by an Indian or the tribe
for at least partial use in Indian country. For purposes of this rule, acquisition in Indian country creates a presumption that the
property is acquired-for partial use in Indian country. '

(c) Tax collection. Generally, sales to persons other than Indians are subject to the retail sales tax irrespective of where in
this state delivery or rendition of services takes place. Sellers are required to collect and remit to the state the retail sales tax
upon each taxable sale made by them to nonmembers in Indian country. A tribe and the department may enter into an
agreement covering the collection of state tax by tribal members or the tribe. (See also the discussion regarding preemption of
tax in subsection (7) of this rule.) '

In order to substantiate the tax-exempt status of a retai! sale to a person who is a tribal member, unless the purchaser is
personally known to the seller as a member, the seller must require presentation of a tribal membership card or other suitable
identification of the purchaser as an enrollee of the Indian tribe. A tribe and the department may enter into an agreement
covering identification -of enrolled members, in which case the terms of the agreement govern. '

A person's tax status under the Revenue Act does not change simply because he or she is making a tax-exempt sale to a
tribe or tribal member. For example, a person building a home for a nonmember/consumer is entitled to purchase
subcontractor services and materials to be incorporated into the home at wholesale. See RCW 82.04.050. A person building a
home for a tribal member/consumer in Indian country is similarly entitied to purchase these services and materials at
wholesale. The fact that the constructing of the home for the tribal member/consumer is exempt from retail sales tax has no
impact on the taxability of the purchases of materials, and the materials continue to be purchased for resale,

(d) Corporations or other entities owned by Indians. A state chartered corporation comprised solely of Indians is not
subject to tax on business conducted in Indian country if all of the owners of the corporation are enrolled members of the tribe
except as otherwise provided in this section. The corporation is subject to tax on business conducted outside of Indian country,
subject to the exception for treaty fishery activity as explained later in this rule. Similarly, partnerships or other entities
comprised solely of enrolled members of a tribe are not subject to tax on business conducted in Indian country. In the event
that the composition includes a family member who is not a member of the tribe, for instance a business comprised of a
mother who is a member of the Chehalis Tribe and her son who is a member of the Squaxin Island Tribe, together doing
business on the Chehalis reservation, the business will be considered as satisfying the "comprised solely" criteria if-at least
- half of the owners are enrolled members of the tribe.

(6) Indians outside Indian country.

(a) Generally. Except for treaty fishery activity, Indians conducting business outside of Indian country are generally subject

to tax (e.g., the B&O, the public utility tax, retail sales tax). Indians or Indian tribes who conduct business outside Indian

country must register with the department as required by RCW 82.32.030. (See also WAC 458-20-101 for more registration
information.) :

(b) Treaty fishery - preemption. For the purpose of this rule, "treaty fishery" means the fishing and shellfish rights
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preserved in a tribe's treaty, a federal executive order, or an act of Congress. It includes activities such as harvesting,
processing, transporting, or selling, as well as activities such as management and enforcement.

(i} Indians - B&O tax. The gross income directly derived from treaty fishing rights related activity. is not subject to state tax.
This exclusion from tax is limited to those businesses wholly owned and operated by Indians/tribe whe have treaty fishing
rights. If @ business wholly owned and operated by Indians/tribe deals with both treaty and nontreaty fish, this exclusion from
tax is limited to the business attributable to the treaty fish. "Wholly owned and operated" includes entities that meet the
qualifications under 26 U.S.C. 7873, which requires that: :

(A) Such entity is engaged in a fishing rights-related activity of such tribe;
(B) All of the equity interests in the entity are owned by qualified lhdian tribes, members of such tribes, or their spouses;

(C) Except as provided in the code of federal regulations, in the case of an entity which engages to any extent in any
substantial processing or transporting of fish, ninety percent or more of the annual gross receipts of the entity is derived from
fishing rights-related activities of one or more qualified Indian tribes each of which owns at least ten percent of the equity
interests in the entity; and i

(D) Substantiaily all of the mahagement functions of the entity are performed by members of qualified Indian tribes.

* (i) Indians - sales and use tax. The retail sales tax and use tax do not apply to the services or tangible personal property
for use in the treaty fishery, regardless of where delivery of the item or performance of the service occurs. Gear, such as
boats, motors, nets, and clothing, purchased or used by Indians in the treaty fishery is not subject to sales or use tax.
Likewise, retail services in respect to property used in the treaty fishery, such as boat or engine repair, are not subject to sales
tax, '

(iii) Sales to nonmembers. Treaty fish and shellfish sold by members of the tribe aré not subject to sales tax or use tax,
regardless of where the sale takes place due to the sales and use tax exemption for food products.

(iv) Government-to-goVernment agreement. A tribe and the department may enter into an agreement covering the treaty
fishery and taxable activities of enrolled members, in which case the térms of the agreement govern.

(7) Nonmembers in Indian country - preemption of state tax. Generally, a nonenrolled person doing business in Indian
country is subject to tax. Unless specifically described as preempted by this rule, the department will review transactions on a
case-by-case basis to determine whether tax applies. A nonmember who is not taxable on the basis of preemption should
refer to WAC 458-20-101 (tax registration) to determine whether the person must register with the department.

. (a) Preemption of tax on nonmembers - gaming. Gaming by Indian tribes is regulated by the federal Indian Gaming
Regulatory Act: Nonmembers who operate or manage gaming operations for Indian tribes are not subject to tax for business
conducted in Indian country. This exclusion from tax applies to taxes imposed on income attributable to the business activity
(e.g., the B&O tax), and to sales and use tax on the property used in Indian country to conduct the activity. Sales tax will apply
if delivery of property is taken outside of Indian country.

Nonmembers who purchase tangible personal property at a gaming facility are subject to retail sales or use tax, unless:

(i) The item is preempted based on the outcome of the balancing test. For example, depending on the relative state, tribal,
and federal interests, tax on food at restaurants or lounges owned and operated by the tribe or a tribal member or sales of
member arts and crafts at gift shops might be preempted. See the balancing test discussion in subsection (c) below; or

(i)) The item is purchased for use in the gaming activity at the facility, such as bingo ﬁ:ards or daubers.

(b) Preemption of B&O and public utility tax - sales of tangible personal property o'r provision of services by
nonmembers in Indian country. As explained in this subsection, income from sales in Indian country of tangible personal
property to, and from the performance of services in Indign country for, tribes and tribal members is not subject to B&O
(chapter 82.04 RCW) or public utility tax (chapters 82,16 and 54.28 RCW), The taxpayer is responsible for maintaining suitable
records so that the taxpayer and the department can distinguish between taxable and nontaxable activities.

(i) Sales of tangible personal property. Income from sales of tangible personal property to the tribe or to tribal members
is not subject to B&O tax if the tangible personal property is delivered to the buyer in Indian country and if:

(A) The proper_ty is located in Indian countiy at the time of sale; or

(B) The seller has a branch office, outlet, or place of business in Indian country that is used to receive the order or distribute
the property; or ’ .

(C) The sale of the property is solicited by the seller while the seller is in Indian country.

(i) Provision of services. Income from the performance of services in Indian country for the tribe or for tribal members is
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not subject to the B&O or public utility tax. Services performed outside of Indian country are subject to tax. In those instances
where services are performed both on and off of Indian country, the activity is subject to state tax to the extent that services
are substantially performed outside of Indian country.

_ (A) It will be presumed that a professional service (e.g., accounting, legal, or dental) is substantially performed outside of
Indian country if twenty-five'percent or more of the time taken to perform the service occurs outside of Indian country. The
portion of income subject to state tax is determined by multiplying the gross receipts from the activity by the quotient of time
spent outside of Indian country performing the service divided by total time spent performing the service.

For example, an accountant with an office outside of Indian country provides accounting services to a tribal member. The
accountant performs some of the work at the office and some work at the business of the tribal member in Indian country. If at
least twenty-five percent of the time performing the work is sperit outside of Indian country, the services are substantially
performed outside of Indian country and therefore a portion is subject to state tax. As explained above, the accountant must
maintain suitable records to distinguish between taxable and nontaxable income in order to provide for a reasonable
approximation of the amount of gross income subject to B&O tax, In this case, suitable records could be a log of the time and
location of the services performed for the tribal matter by the accountant, his or her employees, and any contractors hired by
the accountant. '

(B) For services subject to the retailing and/or wholesaling B&O tax (e.g., building, installing, improving, or repairing
structures or tangible personal property), the portion of income relative to services actually performed outside of Indian country
is subject to state tax. . :

For example, a contractor enters into a contract with a tribe to install a sewer line that extends off reservation. Only the
income attributable to the installation of the portion of the sewer line off reservation is subject to state tax.

(C) For public utility services under chapters 82.16 and 54.28 RCW it will be presumed that the service is provided where
the customer receives the service. . . ’

(c) Preemption of tax on nonmembers - balancing test - value generated on the reservation. In certain instances
state sales and use tax may be preempted on nonmembers who purchase goods or services from a tribe or tribal members in
Indian country. The U.S. supreme court has identified a number of factors to be considered when determining whether a state
tax borne by non-Indians is preempted, including: The degree of federal regulation involved, the respective governmental
interests of the tribes and states (both regulatory and revenue raising), and the provision of tribal or state services to the party
the state seeks to tax. See Salt River Pima-Maricopa Indian Community v. Waddell, 50 F.3d 734, (1995). This analysis is
known as the "balancing test." This preemption analysis does not extend to subsequent transactions, for example if the
purchaser buys for resale the tax imposed on the consumer in the subsequent sale is not preempted. However, because these

balancing test determinations are so fact-based, the department will rule on these issues on a case-by-case basis. For such a -
ruling please contact the department at: : .

Department of Revenue

Executive

P.O. Box 47454

Olympia, WA 98504-7454

(d) Federal contractors. The preemption analysis dbes not extend to persons who are doing work for the federal

-government in Indian country. For example, a nonmember doing road construction for the Bureau of Indian Affairs within an
Indian reservation is subject to state tax jurisdiction. : ' .

(e) Indian housing authorities. RCW 35,82,210 provides that the property of housing authorities and the housing
authorities themselves are exempt from taxes, such as state and local sales and use taxes, state and local excise taxes, state
and'local property taxes, and special assessments. This covers tribal housing authorities and.intertribal housing authorities
both on and off of Indian land. Please note that tribal housing authorities, like all other housing authorities, are exempt from tax
anywhere in the state, and the delivery requirement and other geographic thresholds are not applicable.

Not all assessments are exempted under RCW 35.82.210, See Housing Authority of Sunnyside v."Sunnyside Valley
Irrigation District, 112 Wn2d 262 (1989). ‘

For the purposes of the exemption:

~ (i) "Intertribal housing authority" means a housing authority created by a consortium of tribal governments to operate and
administer housing programs for persons of low income or senior citizens for and on behalf of such tribes.

(ii) "Tribal government" means the governing body of a federally recognized Indian tribe.

(i) "Tribal housing authority" means the tribaf government or an agency or branch of the tribal government that operates
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and administers housing programs for persons of low income or senior citizens.

(8) Motor vehicles, trailers, snowmobiles, etc., sold to Indians or Indian tribes. Sales tax is not imposed when a motor
vehicle, trailer, snowmobile, off-road vehicle, or other such property is delivered to an Indian or the tribe in Indian country or if
the sale is made in Indian country. Similarly, use tax is not imposed when such an item is acquired in Indian country by an
Indian or the tribe for at least partial use in Indian country. For purposes of this rule, acquisition in Indian country creates a
presumption that the property is acquired for partial use in Indian country.

(a) Registration of vehicle, trailer, etc. County auditors, subagencies appointed under RCW 46.01,140, and department
of licensing vehicle licensing offices must collect use tax when Indians or Indian tribes apply for an original title transaction or
transfer of title issued on a vehicle or vesse! under chapters 46.09, 46,10, 46.12, or 88.02 RCW unless the tribe/Indian shows
that they are not subject to tax. To substantiate that they are not subject to tax the Indian/tribe must show that they previously
paid retail sales or use tax on their acquisition or use of the property, or that the property was acquired on or delivered to
Indian country. The person claiming the exclusion from tax must sign a declaration of delivery to or acquisition in Indian
country. A statement in substantially the following form will be sufficient to establish eligibility for the exclusion from sales and
use tax.

(b) Declaration.
DECLARATION OF DELIVERY OR ACQUISITION IN INDIAN COUNTRY

The undersighed is (circle one) an enrolled member of the tribe/authorized representative of the tribe or tribal enterprise,
and the property was delivered/acquired within Indian country, for at least partial use in Indian country.’

name of buyer
date of delivery/acquisition
" address of delivery/acquisition

(9) Miscellaneous taxes. The state imposes a number of excise taxes in addition to the most common excise taxes
administered by the department (e.g., B&O, public utility, retail sales, and use taxes). The following is a brief discussion of
some of these taxes.

(a) Cigarette tax. The statutory duties applicable to administration and enforcement of the cigarette tax are divided
between the department and the liquor control board. Enforcement of nonvoluntary compliance is the responsibility of the
liquor control board. Voluntary compliance is.the responsibility of the department of revenue. See chapter 82.24 RCW for
specific statutory requirements regarding purchase of cigarettes by Indians and Indian tribes. For a specific ruling regarding
the taxability of and stamping requirements for cigarettes manufactured-by Indians or Indian tribes in Indian country, please
contact the department at:

Department of Revenue
Executive

P.O. Box 47454

Olympia, WA 98504-7454

Where sales of cigarettes are the subject of a government-to-government cooperative agreement, the provisions of that

agreement supersede conflicting provisions of this subsection.

(i) Sales of cigarettes to nonmembers by Indians or Indian tribes are subject to the cigarette tax. The wholesaler is
obligated to make precollection of the tax. Therefore, Indian or tribal sellers making sales to non-Indian customers must (A)
purchase a stock of cigarettes with Washington state cigarette tax stamps affixed for the purpose of making such sales or (B)
they may make purchases of cigarettes from licensed cigarette distributors for resale to qualified purchasers or (C) may
purchase a stock of untaxed unstamped cigarettes for resale to qualified purchasers if the tribal seller gives advance notice
under RCW 82.24.250 and Rule 186,

For purposes of this rule, "qualified purchaser" means an Indian purchasing for resale within Indian country to other Indians
or an Indian purchasing solely for his or her use other than for resale.

(ii) Delivery or sale and delivery by any person of stamped exempt cigarettes to Indians or tribal sellers for sale to qualified
purchasers may be made only in such quantity as is approved in advance by the department. Approval for delivery will be
based upon evidence of a valid purchase order of a quantity reasonably related to the probable demand of qualified
purchasers in the trade territory of the seller. Evidence submitted may also consist of verified record of previous sales to
qualified purchasers, the probable demand as indicated by average cigarette consumption for the number of qualified
purchasers within a reasonable distance of the selier's place of business, records indicating the percentage of such trade that
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has historically been realized by the seller, or such other statistical evidence submitted in support of the proposed transaction.
In the absence of such evidence the department may restrict total deliveries of stamped exempt cigarettes to Indian country or
to any Indian or tribal seller thereon to a quantity reasonably equal to the national average cigarette consumption per capita,
as compiled for the most recently completed calendar or fiscal year, multiplied by the resident enrolled membership of the
affected tribe. o

(i) Any delivery, or attempted delivery, of unstamped cigarettes-to an Indian or tribal seller without advance notice to the
department will result in the treatment of those cigarettes as contraband and subject to seizure. In addition, the person making
or attempting such delivery will be held liable for payment of the cigarette tax and penaities. See chapter 82.24 RCW.

Approval for sale or delivery to Indian or tribal sellers of stamped 'ex_erﬁpt cigarettes will be denied where the department
finds that such Indian or tribal sellers are or have been making sales in violation of this rule.

(iv) Delivery of stamped exempt cigarettes by a licensed distributor to Indians or Indian tribes must be by bonded carrier or
the distributor's own vehicle to Indian country. Delivery of stamped exempt cigarettes outside of Indian country at the -
distributor's dock or place of business or ariy other location outside of Indian country is prohibited unless the cigarettes are
accompanied by an invoice. : ' : :

(b) Refuse collection tax. Indians and Indian tribes are not subject to the refuse collection tax for service provided in
Indian country, regardiess of whether the refuse collection company hauls the refuse off of Indian country.

(c) Leasehold excise tax. Indians and Indian tribes in Indian country are not subject to the leasehold excise tax. Leasehold
interests held by nonenrolled persons are subject to tax. '

(d) Fish tax. Chapter 82.27 RCW imposes a tax on the commercial possession of enhanced food fish, which includes
shellfish. The tax is imposed on the fish buyer. The measure of the tax is the value of the enhanced food fish at the point of
landing. A credit is allowed against the amount of tax owed for any tax previously paid on the same food fish to any legally
established taxing authority, which includes Indian tribes. Transactions involving treaty fish are not subject to the fish tax,
regardless of where the transaction takes place.

(e) Tobacco tax. The tobacco tax is imposed on "distributors" as that term is defined in RCW 82,26.010. Tobacco tax is hot
imposed on Indian persons or tribes who take delivery of the tobacco in Indian country. Effective July 1, 2002, persons who
handle for sale any tobacco products that are within this state but upon which tax has not been imposed are subject to the
tobacco tax. Chapter 325, Laws of 2002. Thus, persons purchasing tobacco products for resale from Indians who are exempt
from the tobacco tax are subject to tobacco tax on the product. See WAC 458-20-185, Tax on tobacco products.

(f) Real estate excise tax. The real estate excise tax is imposed on the seller. A sale of land located in Indian country by a
tribe or a tribal member is not subject to real estate excise tax. A sale of land located within Indian country by a nonmember to
the tribe or to a tribal member is subject to real estaté excise tax.

(9) Timber excise tax. Payment of the timber excise tax is the obligation of the harvester. The tribe or tribal members are
not subject to the timber excise tax in Indian country..Generally, timber excise tax is due from a nonmember who harvests
timber on fee land within Indian country. Timber excise tax is not due if the timber being harvested is on trust land or is owned
by the tribe and located in Indian country, regardless of the identity of the harvester. There are some instances in which the
timber excise tax might be preempted on non-Indians harvesting timber on fee land in Indian country due to tribal regulatory
authority. For such a ruling please contact the department at:

Department of Revenue
Executive

P.O. Box 47454

Olympia, WA 98504-7454

[Statutory Authority: RCW 82.32.300. 02-14-133, § 458-20-192, filed 7/2/02, effective 8/2/02; 0v0-24-050A, § 468-20-192, filed 11/30/00, effective
1/1/01; 80-17-026 (Order ET 80-3), § 458-20-192, filed 11/14/80; Order ET 76-4, § 458-20-192, filed 11/12/76; Order ET 74-5, § 458-20-192, filed
12/16/74; Order ET 70-3, § 458-20-192 (Rule 192), filed 5/29/70, effective 7/1/70.] :
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CIGARETTE TAX COMPACT
. between
THE QUINAULT NATION
wud

THE STATE OF WASHINGTON
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2637 |4/2972889 30977

PREAMBLE
WHEREAS the Quinault Nation ("Tribe") is a federally recognized Indian tribe possessed of
thcﬁxﬂinhcxentsovmxgnpowmofagovermnmt : ,

WHEREAS, theStateofWashmgton("State"):sastatewnhmﬂmUnncdSmtwofAmema,
possessed of full powers of state government;

WHEREAS, ﬂwbodyofFedcmlIndmnlawandpobcymogmmtbcnglﬁandthcmpoﬁm
of self-determination for Indian tribes, the anthority of a tribe to mwrwmactmtws,andthc

need for economic dcvelopmentmhdiancounuybylndwntribes,

WHEREAS,theSmtehasoonnmmd.ﬂnoughﬂowmmmlAwordandMﬂlennium

Agreement, to the political integrity of the federally recognized Indian tribes within the State of
Wuhmgxmmﬂhnsﬂ)mmﬂymmgnmedﬁmﬁwwmeigxnyofmhuibemwdwpmmum
authority for the tribe to exist and to govern;

- WHEREAS, ahng-stmdmgdwagreememaustsbetweenﬂwTﬁbeandtheStateoverqwsnons
mgmdmgpnwdmonom,mdtbewmnoﬁthembanddimionofcigwm

WHBREAS ﬂwStatcandTﬁbcwﬂlbencﬁtﬁ-ommohnwnofﬂxatdlsagmcmmtbythcchange.
mﬁmwﬁomcnﬁrmem@mdhhgahonwaﬁmmontheadmmsuwonofthmcmwnx
Compact; .

WHEREAS, ﬂlem'beandStmewmbeneﬁtﬁomrwohnwnofthatdmgmenwmbythetaxbase
mwmwmcmbl@mwnwmgmmmlaﬁrﬂxﬂeofwmlgmyandamlofseﬁ
sufficiency; _

WHEREAS, theSMeandTnhmualsobeneﬁtbythcwcewweofthemibntwofuibal
sovereignty and from the improved well-being of members of the Tribe that will result from
economic development by the Tribe and its members; ,

WHEREAS, both the Tribe and the State desire a positive working relationship in matters of
mmmlhuawandwekmmlwdxsmManddisagmemcmsbywndwtmgmwusswmona
govemmcm-to-govm-nmembams v

WIiBREAS,ﬂwmnmlMMOftheTribcandmeStmebwugithwogovémmcnm
wgethatopmsuetbah'wnnmnhncmtmresolvingﬂﬁstaxdisagrwmcm'and

WHEREAS, this Compact is authorized, on the part of the State, by legislation, including House
~ Bill 5372, enacted by the 2001 Regular Session of the 57th Legislatire and signed by the
" Govermnor, cffective July 22nd, 2001, and House Bill 2553, enacted by the 2002 Regular Session

" of the 57th Legislature and signed by the Govemnor, effective June 13, 2002, as codified in
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' ReVlwd Code of Washington (RCW) 43,06.450, RCW 43. 06 455, RCW 43.06.460, and RCW
82.24.295; and on the part of the Tribe, by the Tribal Council and signed by the Tribal Chairman,

NOW THEREFORE, the Tribe byandthroughlts'l‘nbal Council; and the State by and through
ltsGOVm'npr,do!mvbyentumtothlsCompactﬁ)rthennmml benefit of the Tribe and the State.

To wit;

PART I - DEFINITIONS
"Audhoﬁmeamm_independcdthkdpmtyauditorsclecwdpwsuamemtVMOfthis

2. Aﬂocatwn.meamﬂwmmbcrofcigm«csmﬂablewbemkimlndmsﬁwofaﬂswc
dgmﬁcmdmbsmltwbawdonuﬁomﬂatbatmchﬂwwnmmpmudatamﬂm’bal

swvmmpopulatwn.
"Carton” or "carton of cigarettes" mns,unlessoﬂu:rwmemdwated,acartonoftwo
bundred (200) cigarettes.

4. ”Cmﬁc"mmaqymﬂﬁ:rmokmgmdewbnuyormpmofwbwco irespective of
. size or shape and irrespective of the tobacco being flavored, adulterated, or mixed with any
other ingredient, where such roll has a wrapper or cover made of paper or any material,
quwhmemmhwrappermwhoﬂyorhnhegmatupanmdcofmnmlbafmbawom

its natural state,
5. "Compact" means this agreement entered into by the State and the Tribe.
6. 'Deparﬁmﬁt"meanstlwWashingtonSmcDepartmem of Revenue,

7. Tsmmmmwd'mmmpmvﬁedbychﬁbeimhdm&hnmt
limited to, sdministration, public facilities, fire, police, public health, education, job
mmwu,mu,mwmmmmmmuampommmﬂwymwd

economic development.

8. 'Indian country," oonszstenthththcmeanmggwwmls United States Code (U.S.C.)
section 1151, inchudes:

® AulandwnhmthehmrtsoftthnmauhResavadouunderﬂijisdmnofthc
UnnedStatesgovemmennmtwnhstandmgthcmsmmcofanypatengand,mcludmg

ngb:sot‘waymmmg through the reservation.
(b) All lands placed in trust or restricted status for individual member Indians or for the

Tribe, and such other lands as may hereafter be added thereto under any law of the
United States, except asothexwxsepmvxdedbylaw ~ ,
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© Alllndnanallotmentsoroﬂwr]audshcldmuustfora tribal member or the Tribe, the
Indmnmlwtowhmhhavemtbecnemngmshed,mhndmgnghtsofwaymnnmg
anaultRnsa’Vatwn or "Reservation" mcamﬂwarcarecogumdasthtemmﬂt

: RwavauonbytbsUnnedStathepmmmmofthsMemr

"Liquor Control Board" is an agency of the State with a mission to prcventthemxsuse of
alcohol and tobacco through education, enforcement, and controlled distribution.

%wlwmﬂmwﬂmmwﬂnwmmndWashmﬂonbwlmﬂsaMawwtmws
apphcablemﬁzem'ca.

"Non-ludmn maansanmdmdualwhomnelthu'aQunmultuMmcmbamra
mnnwmbm-lndxan.
'Nomwmbalndmn”mnsancmoﬂedmmbcrofafedmnyrwogmzedlndmnﬁbc'

14. "Parbestotheagremnt or"pames meanstbs'l‘ribeandthcsme

‘15, -"Retailsellmgpme mcansthepmcpmdbymeconsmwﬁ)rmhpackngcordmonof
: cigamﬁes,whwhpxioeﬁwhxdmtheuibalcigamﬁem
"Self-ccmﬁed tribal wholesaler meansawholcsalcrwho xsafedemlly recognized Indian
tribeoramnbcrofsuchatﬁbe
"StateCigmmwTax“meamtthemhmowdmmhmgmeue,whwhqunnssedm
cents per cigarette,
”Statcand[.omchmdSalcsandUseTms"mnstmmlewedbytheStutcorbyloml

unnsofgovcnunemanqummdasapmentageofthe sales price (Which includes the
State Cigarette Tax) of a unit of cigarettes,

"State Taxes" in this compact only, means a combination of the *State Cigarette Tax,” and
ﬂw“stateandbcalretailsalcsamdusetm(es.

20. "State means the State of Washmgton.

21.. "Tobacco products” nmmmgm,cheroots,stogws,periques,gmnu%d,pmgcut crimp
cut, ready rubbed, and other smoking. tobacco, snuff, snuff flour, cavendish, phig and twist
tobacco, Mmdothuchcwmgtobacoos,shmts,mﬁwcmps,clmpmgs,cmungsand
sweepings of tobacco, and other kinds and forms of tobacco, prepared .in such manner as
tobesmtableﬁ)rclmwingorsmohngmapnpeorothenwsc,orbothﬁ)rchcwmgand

smoking, "Tobacco products” does not include cigarettes. ,

10.
1L
12:

13.

16.
17.

18.

19.
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+ 22, "Tribal member" means an enrolled member of the Quinault Nation.

23. "Tribal retailer” means a cigarette retailer wholly owned by the Quinaulf Nation and
located in Indian country or 2 member-owned smokeshop located in Indian country and
licensed by the Tribe. C ~ p

24. “Tribal cigarette tax" means the tax or taxes enacted as a provision of Tribal law on the

units of cigarettes sold and on the purchase of cigarettes by retail buyers.

PTﬁbdm'mm"nms'mcwﬂrams'ihatmmmcmhnmsedmdaﬂﬁs

Compact have been paid or that identify those cigarcttes with respect to which no tax or

another triba] tax is imposed. " C '

26. "Tribe" or "tribal” means or refers to the Quinault Nation, a federally recognized tribe.

pasonwhoptnuhéses,seus,ordistn’hxtescigamttwﬁ)rthe

23.

27. "Wholesakr™ means every

PART Ii - APPLICABILITY OF THE COMPACT

1. . ExccutionofCompact-.. . . .. ... .. .. .. . S
This- Compact. shall become ¢ffective when approved by both the Tribal Council as
indicated by the signature of the tribal Chairman, and by the Staté when signed by the
Governor. This Compact shall be executed in duplicate originals, with each party retaining

one fully executed duplicate original of the Compact.

2. Application L o
From its execution, and contingent upon the imposition of the tribal cigarette tax pursuant
toatriball&wmcﬂ.ingtbctmmsofPanmofthisCompaqt,tbisCompactsl}allapplyto

the_xetail sale pF.-crgaretics by irihal retsuers o 10){e X T f '
imposed pursuant to this Compact are those in which delivery and physical transfer of
possession of the cigarettes from the retail seller to the buyer occurs within Indian country.
If the Tribe desires to pursue.mail order and/or internet sales of Cigarettes, the Tribe and
State agrec to negotiate in good fith murtually acceptable terms and conditions of a

memorandurg of understanding conceming the taxation of such sales.

3. Scope Limited _
This Compact does not apply to: (a) cigarettes sold at retail by non-Indians or nonmember
Indians; (b) tobacco products as that term is defined in Part I of this compact; or (c)

.'cigarcttcsmauu&ctmdbytheTribéorhseMapﬁseswhbinIndianooumy.

PART HI - IMPOSITION OF TRIBAL CIGARETTE TAXES

Page 5 of 19



ZEJT 4/2R/2049 2RE0[

1.  Tribal Retailers

' & The Tribe agrees to inform the Department regarding the startup of cigarette sales by
any tribal retailer who begins selling cigarettes after the effective date of this
Compact. At the time of the execution of this Compact, the Tribe makes sales of
i at its Taholah Store, its Queets Store, and at the Quinanlt Beach Resort and

b.  The Tribe agrees that any cigarette retailer wholly owned by Tribe is subject to this
¢.  The Tribe agrees that it will require any member-owned smokeshop located in Indian

- country to be in compliance with the terms of this Compact. In addition the Tribe
agrees that it will maintain grd enforcé. a requirement that any such member-owned
smokeshop obtain & license from the Tribe and that a-condition of such license is
accesy of the Department to observe sales pursuant to section 1 of Part X of this
Compact. . The State agrees that it i entirely within the discretion of the Tribe as to
whether it allows retail sales of cigarettes by its members. o

d. . The Tribe agrees to enact ordinances regarding: Anditor access to records of tribal
- ieihbers selling ¢igarettes in Indian Country, should the Tribe elect to allow retail
- sales of cigarettes by its members, : '

2. TaxImposed on Sales by Tribal Retailets: . * . I :
The Tribe, by law and in accord with the requirements of this Pari, shall impose taxes on
all sales by tribal retailers of cigarettes to purchasers within Indian country. The Tribe may
allow for an exemption from such taxes for Tribal members, under Part V section 1 of this
Beginning no sooner than the date this compact is signed by both parties, and subject to
enactment or revision of a tribal law authorizing the imposition of a tax on cigarettes, the
Tribe shall impose and maintain in effect a tax on retail sales of cigarettes equal to 80% of
No later than 36 months after the initial imposition of a tax under this Compact and subject
to the phase-in reduction under this part, the Tribe shall irhpose and maintain in effect a tax

on the retail sale of cigarettes cqual to 100% of the state taxes.

If during any quarter, the number of cartons of cigarettes, excluding those manufacttired by
the Tribe or its enterprises, that are sold at retail exceeds by at least 10 percent the
quarterly average sales of the twelve mouth period, as specified in this section 2, the 36
month period noted above shall be reduced by three months. The Auditor shall determine
the quarterly average sales baseline, The baseline shall be calculated using sales for the six
anhsﬁnmedhtclypmedingtheimpos&idnofm~mAudhmslmﬂm&fy'meTﬁbc
and the Department when the retail sales for any quarter exceed the baseline by at least ten
percent.” These reductions will be cumulative. For purposes of this provision:

(8) “Quarter” means a three-month period, each quarter immediately succeeding the next.

The- first quarter begins the first day of the first month the Tribal cigarette tax is
imposed, if the imposition of the tax is on or before the 15% of the month, or begins
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the first day of the second month the Tribal cigarette tax s imposed, if the imposition
of the tax is after the 15® of the month; and
(b) The “quarterly average salae”mzansthcszmofthetetaﬂsalcsmdcdwﬁzgﬁhetwo

quarters divided by two.

During the term of this Compact and upon any future increase in the state cigarette tax, the
tribal tax on cigarettes shall increase by no less than 100 percent of the increase in the
combined state taxes. Notwithstanding the foregoing sentence, so long as the Tribe is
emﬁledmapplytheBOpaoemﬁommhsetﬁmhabovcmcigareﬁ;mmcinmin
State taxes shall trigger an increase in the corresponding Tribal cigarette tax of 80 percent
of the increased amount. : ,
Upon any future decrease in the state cigarette tax, the tribal tax on cigarettes may decrease
to a mininmm of no kess than 100 percent of the combined State taxes. '

The State will notify the Tribe at least thirty (30) days prior to the cffective date, in
writing, of any increases or decreases in the cigaretto tax or the combined state sales and

Pursuant to RCW 43.06.455(3) and RCW 82.24.295, the State retrocedes from its tax
during the time this Compact is in cffect, subject to the imposition of a Tribal tax. In
addition, the State agrees that enforcement of this Compact shall be done in accordance

with the conditions set forth in this Compact,
 PART IV ~ PURCHASE. OF CIGARETTES BY TRIBAL RETA]LERS

1.  Wholssale Purchases- Requirements
The Tribe agrees to add to tribal law, and maintain in effect, a requirement that the tribal
retailers’ purchase cigarettes only from: L
(2 Wholesalers or manifacturers licensed to do business in the State;

) Self-wmed&ibalwbobsalerswhomettherequkemcanmeWseuion3ofthh

 Compact; or
(c) The Tribe or its enterprises as a tribal manufacturer or wholesaler.

2. Delivery of Cigarettes to the Tribal Retailer Outside of Indian Country
Cigarettes bearing the tax stamp required by this Compact or cigarettes purchased by the
Tribe for stamping may be delivered or transferred within or outside Indian country by a
wholesaler to the Tribe or a tribal retailer, subject to meeting any notification requirements
of this Compact, Commercial carriers may make deliveries. Invoices identifying the
delivery as cigarettes for the Quinault Nation mst accompany such cigarettes.
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'PART V - TAX STAMPS

1. TaxStampRequued

(a)AngmﬁessoldbytibalretaﬂmshaHbeareﬁheraWashngtonStmeTribal
Compact Stamp or a Quinsult Nation tax stamp,

(b) The Tribe may allow for an exemption from this tax for enrofled members who are
over the age of 18 years, If the Tribe chooses to exempt its members from tax, the
Tribe agrees to keep exact records of such sales, under section (2) of this part. The
expectation .of both Partics is that if the Tribe chooses to tax its members that tho
allocmonalbwamedmibedeACM&zM%wﬂlbeuwdasanappmmatwn
ofsaleatomembmnnddwTribewﬂlmtbemqunedtokeepmctmoordsofmb
sales. T‘bxsalhcaﬁonﬁgmwﬂlbeusedtochshngmshfundswbjecttome
requirements of Part XIII section 8, from funds that are not.

2. Creation and Supply of Tax Stamps

® mTribemﬂuseenhaanhmgtonSmteTrMCompactmxstmnps,wlmhm
provided by thé State through its stamp vendor, or tribal tax stamps, If the Tribe clects
to institute its own stamp, the Tribe and State agree to negotiate in good fuith mutually

»aoceptabhtumsandoondxtmmofanwmomndumofmdmstandmgcomemmgthc

" use of such stamps,

)] IfﬂwTﬁbee!octswuseﬂwstateuibalwmpmmxstanmumupmhaxmgmﬁm
with the stamp affixed after the effective date of the tribal cigarette tax, until such time
- as the Tribe arranges for the use of a tribal stanmip, If the Tribe makes this election, the
wholesaler shall obtain the stamps from the State’s stamp vendor. The wholesaler
shall affix the stamps’ to the cigarettes, sell the cigarettes to the Tribe without tax
mludedmﬂwprwe,andtheTn’bemtmnsbaﬂmstnutcanwcouutmgmdpncmg
protocol that assures the cigarette tax is iicluded in the price of the cigarettes. The
Statoandﬂwl‘ribemayagxwtoanukumﬁwmetbodofobtammgthcstsmpsmd
wwmmngﬁrmxmw,wcbmethodmbeagreedmbybothpmmwﬂ
memorialized in writing,

(c) Ifthe Tribe elects to use the tribal tax stamps, the stamps will have a serial number or
some other discrete identification. The Tribe agrees to purchase stamps from a
nationally recognized stamp mamufacturer,

() Tthﬁbemayoonuactwuhubankorotherstnmpvendortodmmuibaltwc
mnmammwndorslmudmkibmestampsmwhobsalmupoupaymemoﬂhc
applicable Tribal cigarette tax by the wholesaler or Tribal retailer, and remit the
collected taxes to the Tribe, The contract shall provide that the stamp vendor shall
pwchaseaaq)plyoan'baltaxstampsﬁomﬂwmamzﬁactwandmakethcm

- available for purchase. The Tribe may, at its option, select as the stamp vendor the
bankwnthwhlchtanepamneMOOmIMSﬁ)rthatwvmorsomcotherthkd-pMy :
stamp vendor satisfactory to both parties. The Tribe shall require the stamp vendor to
remit to the Tribe all revenue collected from the Tribal cigarette tax, The Tribe shall
requuethattbestampwndorpmvzdctotthribemdwﬂwDeparmwmumcly-
reports detailing the number of Tribal tax stamps sold, and make its records available
for anditing by the Tribe and the Department. The Tribe's contract with the stamp
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vendor shall specify a process by which the Tribe is assured that all wholesalers who
sell cigarettes to Tribal retailers are paying the applicable Tribal taxes, unless the
Tribal retailer has prepaid the tax to the stamp vendor, This process may include a -
requirement that wholesalers agree to provide documentation such as invoices of sales
to verify to the Tribe that the Tribal taxes were paid. In the alternative, the Tribe may
elect to act as its own stamp vendor. Should it so desire, it mmst enfer into a
mcnnmndmnofagreememwnhﬂxeDepmumnt,scmngﬁmhpmtooolsregardmg
security and audit. The Department agrees to not unreasonably refuse entry into said

nmuwrandmnofagreemcm.

3. RequhemtaforAﬁixatmnomempsbyWholwam
Wbob@lusmtheTﬁbeslmeamponsibhﬁ)raﬂimgtbetaxnnmpsmﬂwmmucst

container of cigarestes that will be sold or distributed by the tribal retailer. Stamps shall be
aﬂixedsothmthesmmpsmaymtbemmovodﬁomﬂwmckagnwnhomdwmymgﬂw
W-Stmnpwhaﬂbeaiﬁxedwﬂmdwymaybemdﬂymwedbympecmn :

. Wholesahmmayonlypomunstanqndmgmemfo;agmasw. lxww.
waﬂixtaxstammﬂwpadmgwﬁ)rsalcortoshtpwthcﬁibe It is presumed that any
mhmmnmmwofwvmmm)hom(mhmsmdayasmmud
Holtdays)xsmoontmvenﬁonoftthomm The terin “holiday” is. limited to the
following holidays:. New Years Day, Memorial Day, Fourth of July, Labor Day,

'Ihanksgmng,andCln'isums.

. 4. Wholwalmﬂbhgntmn Under State Law
Aiﬁmngoftlwmstamps.rdmﬂonmdpmdwuonofmmdsmqunedbymhw(mme
case of state licensed wholesalers) and. by this Compact (in the case of self-certified tribal
‘whobca!us),mdwnmhmwnhoﬂumqummthm@mpm@aubcdcewdm
sansfyﬂwstatcmgarettcmisetmcobhgatmnofawhomw

5. StateAmummchwdingConmhamcwﬁhStateandFedualIaw :

Asmaﬂmmnsthmmwthcwqunemcmsofthm@mpmmummmns
donﬂmhtc&atehw,andﬂw&ateagstthathwﬂlmtassatthﬂmymhuanmwn _
vmlatwatutclawt‘orthepurposcoflsUSC.§2342oroﬂmﬁ:dmullnwspeciﬁcally

based on violation of state cigarette laws,
PART VI- WHOLESALERS

I WholesalmeensedbytheState-
Wbolesaletsheeumdbytchuuearcmtnecttodxcreq\mtmmnsassetforthmTrﬂesZ
RCWandanymlesadoptedthemmder and therefore mnst maintain adequate records

detailing which cigarettes are subject to state tax and whlchcigarettes are subject to the
tribal cigarette tax.
2, Self-Certified Tribal Wholcsalers

Tribal wholesalers who are not licensed to do business within the State or any other state,
mﬁwhomemtmqunodbymhwwbehmmWorwdonlgbumsthms ‘
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Tribe, have entered into a memorandum of agreement with the Department regarding thefr

activities as a wholesaler in regard to (a) meeting the terms of cigarette compacts and (b)
theintcrcstsofthe stateofWashingtonregardingthe cigarette trade in geveral.

IhoTn'bcsbaﬂtequmoomphanmthhthlsCompacthayecmwnhanysuch
uibalwholcmlemand&hanpmvidewpmofmwhagrecmmthemdmﬁ)rns
review, ThcconhuctbctweeutheTn’beandtbsﬁbalwholmﬂerwﬂalsonwhxdea

requirement that: ‘
0 Inwmdmﬂmgthcqmmnyandhnndofcmcmdmmdﬁ)rtheTﬁbewﬂl
accompany the cigarcties transported in the State. Such invoices shall provide an
order oumber that matches the order number provided under Part VII section 2 of this
Compadandshaﬂ»demnfythcaelhoftbccigamuwaswcnasﬂwbnycrofﬂw

cigarettes; and - -
(b)mwmmmwinalhwﬂlemxdnorawesstousrecordsﬁ)rﬂwmposcof

ddmmnmgwhﬂbcrtbctaxs&mﬁ:rﬂwﬁibc’xcigam@esmmpeﬂyaﬂimdw.

thectgumtecomamm.
Aﬁihdwholwalerwhohasammmmndumofagxemmmmcsmeandwhohasan

agmcmmwnhﬂwTribQMWhichmeemcmthcwhohsalaagrmwabMebythctmm <

of this Compact, shall be referred to as a "self~ceriified tribal wbolwaler
Tribe as Wholesaler

This Compact contemplates that the Tribe may, at some future date, actasnsown"

wholesaler, In the event that the Quinault Nation decides to act as its own wholesaler in
regzrds to sples to the ‘tribal retailers, ‘it agreés to first cnber into a8 memorandum of
agmcmeuthththebcpmtmmnregmimgﬂxwmmy The Department agrees to not
- unréasonably refuse extry into said memorendum of sgreement, The memorandum of
agrecment shall reference any applicable requirements of this Compact. If the Tribe, by
‘mﬂwwammmmmmwmmmm
wholesale activity does not require a memorandum of agreement under this subsection.

Self Certified Wholesalers '
Should the Tribe decide it wantsﬂwopﬁonofpmchaamgmgmettwﬁ'omaselﬂwuﬁed

wholesaler, as that texm is used in RCW 43,06,455 (5X(b), it must first esiter into a
menorandum of agreement with the Department of Revenue governing this activity, The
Department agrees to not unreasonably refuse exitry into said memoramiumofagreennm
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PART VII - ENFORCEMENT AUTHORITY AND
_ RESPONSIBILITY OF THE LIQUOR CONTROL BOARD

1. Intent
The State authorizing legislation for this Compact states that it is the intent of the

chlslammthatthequuorComto!BoardandmeDWMwnﬁnwﬂwdmsmnof'
dutics and shared. authority under Chapter §2.24 RCW and therefore the Liquor Control
BmmmmmmrmmmmmMm«mmofcmpwnz4

RCW,

2, Notlﬁcntlon
~ IheTribeorusdemmslmnmhﬁrﬂwDepammntsevemytwom)homsmadvaweof
MsthMsofmampcdmgmweamﬁanbewuibalmﬂcrs:fmhahrpmmwﬂl
oomrom;deﬂwrmwmnbonndm .Such notice shall inclyde who is making the
slnpmm(manmgwhowﬂmwholesaledmﬂtegmdmgbothquanmyaudMand :
the invoice order number. Tmnsportauonofthecchtwswahomthemucequmedby

th:ssechonsuhjoetsﬂwmgarettwwsem

3. CommmialCm'm :
mswcmgmsmmmmofmmcﬁesboﬂx&ommmmdﬁomomof—smte

.'wbolesa!ws, whomﬂmmqukcmmsofmwm%mybcmadcbywmmcml
carrier, Snchshxpmnntsmustbc ,bydocmmsasrequnednnda-thm
Compactandmlummadvancenowereqlmemm

rAnrvm,-mnEmmmmmnrARwAumron[ .

.  General g
mrmmmmmmmmmmmmmmmmm

. in this Compact are in compliance with the spirit and terms of this Compact. The purpose

. of this Part s to provide a process for regular verification of the requirements in this
Compact. ernﬁcaﬁonmwesswhﬁondedtomomﬂedamﬁomaﬂsommthatmake
up the stamping, selling, and taxing activities under this Compact.

2. Tn’betoContmoththThn'dPartyAndxtor o
Thchibcandﬁwsuueagmethatﬁ)rtheputpomofmfymgwmphamewuhthm

- Compact, the Tribe will contract with an independeat third party auditor. The Tribe will
retain the Auditor and the Tribe shall bear the costs of the auditing services, The Tribe
shall be entitled to freely communicate with the Auditor. The Auditor must be a certified
public accountant licensed by the State of Washington and in good standing, such good

Btandmgsuh}ectwwnﬁtma&onbythchoensiugboardthmughwmchthcmldnorw
licensed, The Auditor will review records on an annual basis, consistent with the Tribe's -

fiscal year, to verify the requirements of this Part unless otherwise specified.
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3. Audit Protocol
To easure compliance with this Compact, thc Auditor must adhae to the following

protocol: .

Pmodundamvwaovwdythemqmmoftthompw,ﬂmAudnornmstmw
records for all years during the current sppropriate audit cycle, and may review records for
whaymaﬁerthcdﬂcofthcmgnmgofmcmnmwtonlywmmyforanmm
reconciliation of the entity’s books, In situations where the Auditor is responsible for
wnﬁ'mgrewrdsmlessﬁmanamualbam,thcpeﬁodundamvwwslmumtmlude
years previously reviewed by the Auditor, except when e violation is alleged to have

occmmddunngﬂ:eperiodpmkuslywmwed.

ReoordsmbeexannnedTommfyﬂwmqunmemSofthBCompacgﬂ)eAudnormnst

~‘mwataminmmtbemoxdsspwiﬁedbcbw.lnaﬂsinmﬁons,ﬁwAndhormmt
womiblnﬁotwmmmmgmmdsthntdomtwlammthcstamping,seﬂmg,ormdng
activitics ‘of the Tribe," unleesawwawofthemcoxdsmnwmmytbranmum!‘

reconciliation of the books; AR

(@ Scﬁmuﬁedkmalwmmlm"momandmwxmofmmpmhamrwomm
- m%wesofsabaofataamedeigmewes.mmpmvemory,mdﬂwstwpingm ‘
)] mmmwmmmormmmmofmwﬁom
+ licenséd. wholegalers, ‘self-certificd tribal. wholesalers .and' manufiacturers, financial
Mmm&smmml&mmmofﬂmcmmaw
cigareftes, cigarette inventory, records to verify whether Tribal cigarette and sales
taxes were remiited to the Tribe for deposit into Tribal accounts, and records to verify.
ﬁmﬂwmﬁaﬂmnmgprmmcmdedthcappkmbkuibalmm
(c) Tribe: mcomssuchasmmnmordsandcommctmvownwessmytovmfythm
aﬂm'balcxgamﬁemxwwnuowasuwdmﬁmdmﬂgovmmmﬁvms

dwcribedeartX!II mc&onSofth:sCompact. *

4, -’ AuditRnportFommt
mAndxturshanpmvxdotbeDepammntwnhaoauﬁedswtmmntthat, after each audit,

the Auditor finds the Tribe to bé in compliance with the terms of this Compact. The
Dmtmmtmnvawthemdnrcpmtatﬂwm'bawfﬁws but may not copy the same.

3. Initial Review

. Theﬁzstmqunedmviewmustmverthcpmodstunmgonthceﬁ‘ecuvcdateofmcmxmd
ending December 31, 2005, and the Auditor must report its findings to the Tribe by April 1,
2006. ThisinmmmviewsbaﬂudeeaHofthcmmmcoveredbytbepmwcoL
Thmeaﬁerrevmwsslmutabephceonthewgularaudnpawdwnhanmxditmpoﬂ
submitted within' three months of each audit. The audit cycle for this compact isona
calendor year basis, The Tribe and the Department may by prior joint agtecment select or
vatythemzdxtcyc!edepmdmgontheomgohguudnacuvnyofﬂ:eTn'bc inordertobe
efficient and effective in the use of auditor resources, - _

6. SelfCertified tribal Wholesalers
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The Auditor will be responsible for reviewing the records, identified in subsection 3(a) of
this Part, of all self-certified tribal wholesalers that sell cigarettes to a tribal retailer to
verify that the tribal cigarette tax was paid by the wholesaler, unless paid to the stamp
vendor by the tribal retailer, andthatthestampswerecorrecﬂyafﬁxedtocomamof‘

cigareties.

The Auditor must review the records, identified in subsection 3(a) of this Part, of all self-
certified tribal wholesalers that sell cigarettes to a tribal retailer, no kess than once every
~ four years. If 8 whalesgler that previously sold cigarettes to a tribal retailer stops making
Mhmlex,theAudnmm!stmwewﬂwwoordsofthatwhoMa'dmmgthnmnmgnhﬂy

schcdu!sdanmmlandn.

7.  Trbal Realler ©
Auditor_will be responsible for reviowing the records, identified in subseétion 3(b) of
KMofﬂwtribdmmﬂerwwhfythatmeuibalmmwﬂwwd;twaﬂ

cmmmmmmmmwmommdﬁomwmmmmmd
mxdertthompaambatmyexcmpmmﬁumemdocummod,mdthatmmwﬁonp

them‘balmundertlﬂsCompactmwtusedtosnbmdmﬁmﬁibalretaﬂer

8. JomAudxtImplcmcMnandRovww .
rTthrib@andthoStateshanonﬁcrmrtoﬂnbegnnmgofthemnmlwdﬁcycb The
. .pmwsowfﬁhpmdiscussﬁwobjwumoftﬁcupcommgwdu,ﬁwexpeaaﬁowofboth
ﬂnTribcmdtheStmz,ﬂ:em:dustanaardswbcusedmsuchwdn,andanymm
mgmdmgdmﬂofthsmwdd,mwxdspanwmmﬂwmsw,ormbsmccofthemxduofs
mpomSnbsequcmmrdnnwmswﬂlbchc!dasrequnud.
Ummdhﬂmmdmmwmthﬁbcwdthcsmshaﬂmetpmﬂywﬁbth
Auditottomviewtlwmportmddmcussanymumofcom For the purposes of this
secnnn,”mdncyclc"mfemtotbcmoecunmgschcdubdandnofanenmy

DmplueRssohuwnInﬂwevamﬁ:atcnhaﬂwTrﬂaemtboDcpmmmdmagmswnhtbc
Auditor’s final repost, either party may notify the other of the disagreement and follow the

pmcedmmﬁvrrmhmonoftbcdwagmemeMumD(mcuonSOftthompacL

PART IX ~ DISPUTE RESOLUTION

' ,TbeTribemdtheSmwmmprwemdisagmmeandmhnomwhcwvapossiblqmdw
quickly and effectively resolve disagreements and violationis when they arise. The.partics agree

thm,wthsemnMpossibk,mﬁ)rmalmethodsshaﬂbeusedbeﬁ)mwgagmgmﬂuﬁnmﬂ
processes provided by this Part. .

As used in this Part "days" means calendar days, unless otherwise specified.
1. Notification of Violation '
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Ifeﬁhwpmtybehcvesavwlauonoftheagreenwmhasommd,nsha]lnoafytheother
partyinwrmng The notice shall state the nature of the alleged violation and any proposed
con’ectweactmnormmedy 'I‘hepartxesagmetomeethtmedaysofrecenptofthc
notice, unless the parties agree to a different dafe. The purpose of the meeting will be to
aaemptwmlvebawemﬂl&mwcwmmmdbythemuwofpombhmhnon,md
pmwdeanopporumnytohnplamentmyagwcdcomdivemon .

2.  Mediation '
If&npmuesmumbbmrwolvethedmuedismmmpmdxmmundu

mnlofﬂmm«ﬁmmrtymaquucstmdmmnbygwmgawrmmn
demand to the other party. The parties shall first attempt to agree on 8 mediator, If the
pmﬁwmnmtagmeonamedmtorwnhmmdaysofwnﬁmdmand,athmepason
:mmmwmmmmwmwdubmmmhmwmma -
nwdxatqrandﬂwtwonwdmtorsselwtedbyﬂwpmtm shn!lpmﬂyselectathh'dnwdiator

o mmshallshmeqnallyﬁwoostsofmedmhon.

3. Rmmdiw '

v thwvcranmwmmbmdtedmmedmmnundexthwmmn,tbemedmommy
,.momgmdwmcﬁwmmrmdyanymlaﬁonwmowmedhmcmsbaua
mediator render an ih or decision on ‘any’ issué on which the

pattmsmchngwmnnt.!!cmedmsmymclude - gudit “of relevant tribal records,

mtcrptetanOfCompacitams,clm:gmmrepomng,mordkwpmg,cnﬁ)mmm
practices, business practices, or similar actions. Remedies shall not include an award of
dmmgwoxmstsofnnyhnd,orthedmbsmeofmrecordsmtmiﬁcany

mopetary
. subjocttodxscbmelmdcrthrsComm -

4, TenmnatzonofCompact .
If, aﬁmmmthane:glﬁnmxﬁhs&omthe mmdNonoeofleahonormmofotha

dwagrmncngtbepmﬁwmmbhwmommedbagrmnemoraucgedvblatmmﬂlm
ﬂwwawmwuwacmnusmgﬁwdisptnemmnmetbodsmhmmdhm
mn,mxfamwnmmnchMhteaCompwwmaﬁerthewmpletwnofthe
medisition process authorized in this section, this Compact may be terminated. The partics
may,aﬂermbssﬂmnsix@mombslbnowioganymwbtammﬁon,mamamw

Compact.

5. DlsagreenmtskegmdingkeportsofthcAudnor
' SlwukienbcrpmtyhaveaoomemabomareponﬂomthcAudxtor,wluchcanmtbc

,mlvedﬂn-oughﬂnepmtaudttmwewpmcessd%aibed in Part VI of this Compact; that
,partynwychoosewmolvethccomnthou@thnuscofamedMOrdwmmdcrtbe ‘
provisions of Part IX, paragraph 2. Failure of either party to grant the mediator acoess to
any records necessary to review the report is a violation under this Compact, The mediator

may use the services of an independent thzrdpanyccrt!ﬁedpublw accountant in
undertalmgsuchmvmw

6. Notiﬁcation of For Cause Termination '
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Either party may terminate the Compact for cause. For the purposes of this section, "for-
cause” shall mean only the following violations: ' o

(8) Retail sales of unstamped cigarettes during the effctive period of a tribel cigarette tax;
(b) Failure to submit to mediation as required by this Part IX; |
(c) A breach of the confidentiality provisions of Part X1I of this Compact; ‘

(d) Failure of the Tribe to enforce the terms of this Compact in regards to member
() Use of tax proceeds in violation of the terins of this Compact. :

The party seeking the termination fior canse shall notify the other party and. the mediator
selected under Part IX, Section 2 of this Compact , who shall review the facts upon which
the for-canse termination notice is based. The party making the allegation must provide a
wrilten recitation of the ficts with the notice of termination. The responding party has ten
has occurred, the Compact is temtinated, however the. party making the allegation may
choose to po through the regular dispute resolution process in regard to the issus,

If the parties fail to reach agreement, or the For Cause Violation is not corrected, within
one hundred eighty (180) days from the date of giving the Termination Notice, the
Compact shall be terminated. If the parties reach agreement, or the for-cause violation is
comected, during the potice period, the Compact shall not be terminated. ‘

7.  Notification of Sales to Minors Violation .~ . : S
The Department shall immediately notify the Tribe if an allegation is made that the Tribe
has made sales to minors in violation of this Compact. Upon such notification, the Tribe
shall take'enforcement action according to the provisions of tribal law, Upon the third or
subscquent violation within any rolling ono-year period of the sales to minors provisions of
this Compact the provisions of section 1 of this Part shall apply.

8.  Notice Requirements

+ " For the purposes of this Compact, notice shall be by certified mail, return receipt

_ requested, unless both parties agree in writing to accept notice by facsimile or o-mail,
Notice shall be deemed effective on the date of actual receipt. Notice shall be given as
follows: ‘
- To the Department: .
~ Washington State Department of Revenue
P O Box 47454 L
Olympia, WA 98504-7454

.

To the Tribe:
Tribal Chair
P.0. Box 189
Taholah, WA 98587
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9. .Sovm‘e:gnlmmnnny ‘
Nothmgmth:sCompactsballbcconstmedasawmvm',mwholeormpart,ofexther

party's sovereign mnnmny

PART X — RESPONSIBILITIES OF THE QUINAULT .
NATION, THE DEPARTMENT OF REVENUE, AND 'l'BE ;
- LIQUOR CONTROL BOARD

1. QuinaultNation ©
TbeQuunukNatmmmponsiblcforb&hen&mmﬂofthemoﬁthompwm-
dispute '

admnus&atpnoftheConmw.wdxtpmwdxmmdm'dbepmg,and
resolution; Thé QuanNmmagxmtoallowﬂnDepmuwntmymmanstom,the
ptu‘poseofsuchmﬁybehglhmﬁedto(a)wamlobsmvmdﬂtmmﬂ sales taking place

atﬂwdommﬂ(b)thcpmdmscofcigmmbyﬂwpqmmm

2. Liguor Control Board
ThsagxwmmdmmdmthequrComlBomdsmpomibﬂnyundacbapm

' 82.24 RCW

3. Depamncntofszemw ;

’ mmmmmmwmmmmonofmmmmmmm
recard keeping, and dispute resolution, as well as negotiation of its terms, on behalf of the
Govmmoftbcstateoanslﬁngwn. '

PART XI - TERM OF THIS COMPACT AMENDMENT

ThsComushaummmmeﬂeawbngadmeigM(S)mﬁomnseﬂecuche,
mmwmmmmmmmmmofmm The Compact shall be
ammwnymwedﬁnwomiwwmdsofmghtmmmmmtyobmm
wmingatleastthMy(SO)dayspmrwﬁnexpxmimdatc.AnmdmemsmﬂwCompw
shall be considered upon the written request of either party. Disputes regarding requests for
amendmeﬂoftthompwtshaﬂbembjwtmﬂwdispmmohnwnpmmumD(of

this Compact.

2, mm¢mmﬂmttbe8tatemgonmwawnma,mm;mt,0rothaagreememwnhamﬂm

- Thribe on terms more favorable than those included in this Compact, the State shall disclose
mthcTrfbetbemmﬁmmbkmwnhmdmtydaysofmewmawmammgt}me
terms becoming effective. The Tribe may initiate discissions with the State to amend this
Compact to incorporate more favorable terms if so desired by the Tribe,

PART XII - CONFIDENTIALITY
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Aﬂmfbnnanonunda'thctermsofmeonqaactmemdbytheDepammntoropenw
Dcparuncmrevwwm"retmnormm’ormanm"andmsub)mwtheprovmonsof

RCW 82.32.330, the tax information "secrecy clause.” All other information that is subject to
review by the Auditor or revisw by the mediator or certified public accountant is confidential

andsballuotbedxsclosedtoanyon&manyfomm, ﬁ)ranypurpose

| PARTXHI MISCELLANEOUS PROVISIONS

1. Trﬂ:eDomNmSubmanmeJmsdmn :
' Mwmgmmm&mWTﬁbedownmmmmchmoftbemof

Washington, inclsding its tax and tax collection provisions, apply to the Tribe, its members
oragmtegmdmgactxvmcsandcondwtwnhmorwnbommdiaucounny

2. StateDowNotCowedeTriballmnmnny '
ByemahgﬁuoﬂnsCompacgtheStatcdownotwmdcﬂmtbcTn'behasanymnnmny‘

B ﬁomustaxandtaxmliecﬁonmovmmns.

3. vCompactDomNot(}eatcany'ﬂmdPartyBMﬁﬁcwm .
Noﬂm'dpartyshauhaveanynghxsorobhgmonsmdm'thm%mpact.

4, LandStams
- an'hesbaﬂpmvxiemﬁ)rmatmnmﬂmDepaergardmgthesmmsoﬂmdupon
Whmhmncwm'balmﬂa'xslocated. _

5. TobaoooMamSetﬂemcmAgwcmmn
TthompamismtnnmdedwnnpactﬁwSmtcsshareofprocecdsunderﬁwmasm

SeﬁlmwmagxeanemmnaedmbytheswconNovembm% 1998

anribemcognmﬂwStmchasmmmdmgmnpmucmahngmamfwtm
ThnSmemwgnbesﬁan’behasanhnmmﬂwmasmmhmanagrwmmm
Tribe agiees to not impede the State's efforts to secnrccomphancoofthn'mnparumpaung

manuficturers, andthe'rribe mwmns rights regarding these matters,
Nothing in this Compact supercedes orvreplaces chapter 70.157 RCW.

6.  Periodic Review of Corpact Status
AppmmmtcmpmemanvmoftheTnbeandoftthepammmahaﬂholdpmodic

meetings to review the status of this Compact and any issues that have arisen under the
Compaa.mossnmungsshanbehe}dmh&ﬂ'eqwnﬂythanomecmymm (12)

months, but may be held inore frequently.
7. = Sales to Minors

The Tribe or a tribal retailer shall not sell or give, or permit to be sold or given, cigarettes
toanypcrsonundertheagc of eighteen (18) years,

Page 17 of 19



Z637 4v 29 U887 38833

8 EssennaIGovemmentScrvms
", Tribalcigmeaetaxmmucshaﬂbcuwdformscnnalgovmmmm The

Auduorshaﬂcernﬁrtheuseofrevenueundertbcpmcmsctfonhumvmof
this Compact.

b, Tn’balctgaxeﬂetaxmvennemaymtbeusedtosubmd:zcuibalmgmetwmdfood
retailers. “Subsidize” means that proceeds from the tribal cigarette tax cannot be
cexpended on the direct business activities of the Tribal retail cigarctte business,

. In addition, where the cigarette business:is collocated with- retail food business,
ﬂmptocwdscamotbewqaendedonthcdn‘ectbusmessacnvmesofﬂmtﬁbd
retail cigarette business, ,

c.'meﬁ)ﬂowmgdeﬁmﬁonssballapplytoﬂmPart: o :
x. ‘T)uectbumnmachvmw”mhdepayingwage&bemﬁm,bonumor

expenses, réluted to the maintenance and operation of the retail facility or
typicaﬂycoﬁdmdtobcpartofabusmsopmanngwpcmmd
overhead; -
&“Emmdgovmnmlmm"mcluda.bmmmthmhedto
" govermment” services to- provide: and majntain infrastructure: such as
sidewalks, roads, and utilitics; mwocssnchasﬁropwtecﬁonandlaw
'mforoenwnt;mecostsofadnnnmtcrmgdan'balcigawttemxstanm
mugmmundcrtmsCoumt.mchxdmgaudedwﬁomandemmpaans
similar to those svailable to retailers, wholesalers, and others under state
. law, further. including transportation vehicles and related, costs; Tribal
admhm&aﬁonacﬁvniwmhastaxﬁmcuons,oonumtmgﬁ)rhcahh
benefits, economic development, natural resources, and the provision of
job services; and distribution of moneys related to trust fimds, education,
gmulasdstanoe,swhawvmesaslandandbmmmgacqumtmm,and '

buildmg developmem and eonstmmon.

9. ’OﬂxrRaaﬂSalwwithmIndnanCountrybyTn’balenbm :
UnderQumthriballawonlyhcederibalmtaﬂmarcpammodtomakcmﬂ

cigarette sales within Indian country. The Tribe agrees to provide through tribal
ordinance for suspension or revocation of such license in those instances where after

mnocxsgivenandowonmmywwmplympwwded.ﬁmmmﬂetsmleofcxgawnw
mmamsoutofcompliamethhthewqunemofﬂﬁsmmct - ‘

10. Rule 192 - Application
This Compact is a coopaaﬁvcagreanwnt”asthatte:m-isusedinWAC#S-ZO—l%(Rﬂe

192),

H." Subsequent State Legislative Enactments
Should the Legislature enact a law that providcs more favorable terms for the Tn’be, the

partxesshallamendtheConmacttoreﬂwtmhtenns.

12.  Jurisdiction
This Compact does not cxpaudorhmxtthejunsdwhonofcrthertheTn"be or the Stata :
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13.  Severability '
Ifanyprovxsmnofthxs Compact or its application to any person or circumstance is held
invalid, the remainder of the Compact is not affected.

Jday of = 2005/

Thus AGREED THIS 4

QUINAULT NATION S : STATE OF WASHINGTON
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